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---Upon commencing at 9:10 a.m. 

THE CHAIRMAN: Good morning everyone. 
Please be seated. 

I assume that not everybody is as 
unfamiliar with the facilities as the Board is, having 
never sat here before, and so if we disappear at one of 
the breaks and can't find our way back you will 
understand. But I do hope there is enough room for 
everybody who wants to attend these proceedings for the 
next two days. 

We have two or three preliminary matters 
that the Board would like to deal with before, Ms. 
Swenarchuk, we commence with your cross-examination. 

The first thing is that the Board wants 
to announce that, barring some mishap with our word 
processor this morning, the Board intends to issue its 
ruling on the pesticides issue at 2:00 p.m. this 
afternoon. It is not overly lengthy, but the Board has 
decided that the best way to proceed on that would be 
to read it into the record and have copies available 
for counsel and other parties as well. 

We want to make sure that parties and 
members of the public to these proceedings have access 
to that ruling through the transcripts in a timely 


fashion. 
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The second matter we want to deal with 
is: We have just received, I believe today, a letter 
from the Ministry of Natural Resources concerning the 
discussions we had in Thunder Bay on the satellite 
hearings. The Board hasn't really had an opportunity 
to go through this letter in any detail. 

Mr. Freidin, are you suggesting that we 
discuss this at this time or later on when we get back 
to Thunder Bay? 

MR. FREIDIN: The latter, Mr. Chairman. 
I just handed out copies to some of the parties this 
morning. Copies went into the -- should have gone into 
the mail this morning, the regular mail, to all the 
full-time parties this morning. So I would suggest 
this matter be dealt with when we get back to Thunder 
Bay. 

THEBCHATRMAN 3 =A SLerirgit. 1s 
obviously premature to deal with it today. 

MR. FREIDIN: I am just wondering -- and 
then there was the other letter I filed with the Board, 
again it went out in the mail this morning, it was 
handed out to some of the parties in relation to the 
terms and conditions. I think the letter speaks for 
itself, Mr. Chairman. 


THE CHAIRMAN: All right?°"The “Board has 
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reviewed this letter and we are taking the following 
view, Mr. Freidin: That we are not adverse to giving 


the Ministry only final extension on the terms and 


conditions but we feel that the absolute deadline for 


the submission of the Ministry's draft terms and 
conditions should be no later than June 30th, which is 
prior to the summer break and still some months in 
advance of the conclusion of the Ministry's case. 

We feel that you have known about this, 
the Ministry has, for some six months at least. We 
realize there is a lot of material to go through, but 
we also realize that the other parties and the Board 
have some interest in seeing the draft terms and 
conditions and we don't wish to further prejudice 
anyone in terms of having an ample opportunity to 
consider them before the other parties have to file 
their draft terms and conditions. 

MR. FREIDIN: Thank you very much, Mr. 
Chairman. 

THE CHAIRMAN: So June 30th will be the 
final deadline for the submission of those. Thank you. 

Very well. Unless there are any other 
preliminary matters we will -- 

MS. BLASTORAH: Mr. Chairman, I have one 


preliminary matter before we begin. 
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THE CHAIRMAN: Yes. 

MS. BLASTORAH: It relates to Panels 12, 
13 and 14. Barring undue delay, I think today and 
tomorrow we will finish this panel and begin Panel 
12/13 on Monday in Thunder Bay. 

I know it is very early but I have some 
concern about when that panel will end and Panel 14 
will begin -- or those two panels combined will end 
because there is a possibility that Panel 14 will go on 
perhaps as early as the the middle of June. 

So I am concerned about two things: 
First of all, the scoping of issues for Panel 14; and, 
secondly, if it is at all possible if we could get some 
preliminary estimate from the parties as to how long 
they expect to be in cross-examination on Panels 12 and 
13 we might have some idea when Panel 14 is likely to 
commence. 

MR. FREIDIN: We are hopeful, Mr. 
Chairman, of putting in Panel 12 and 13 next in-chief 
next week even with the different starts for Monday and 
Tuesday. 

THE CHAIRMAN: I see. Well, I am not 
sure that all of the parties can accurately estimate 
how long they are going to be in cross, but perhaps we 


might-- 
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MS. BLASTORAH: Even a preliminary 
estimate would be of some assistance, Mr. Chairman. 


THE CHAIRMAN: --perhaps we might get 


some indication. 


Ms. Cronk, could you indicate how long 
your side might be? 

MS. CRONK: It really is, Mr. Chairman, 
nothing more than a preliminary estimate, but I would 
be very surprised if we were more than one day. 

THE CHAIRMAN: More than one day. 

The Federation? 

MR. LINDGREN: I haven't had the 
opportunity sto@speaktwitheMr eCastrivid sandel “can vt 
even offer a preliminary estimate at this time. 

THE CHAIRMAN: Okay. Mr. Hanna? 


MR. HANNA: We will not be longer than a 


day, Mr. Chairman. 


THE CHAIRMAN: Not longer than a day. 
And I don't know about Mr. -- well, the Ministry of the 
Environment, Ms. Seaborn? 

MS. SEABORN: Approximately half a day, 
Mr. Chairman. 

THE CHAIRMAN: Is anybody here from the 
Nishnawbe-Aski Nation? 


MS. SWENARCHUK: Mr. Chairman, Ms. Kleer 
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will be here this afternoon from Nishnawbe-Aski, she is 


not here now. 


THE CHAIRMAN: Right. And the Board 


wants to further advise that we have had a request from 


counsel for NAN and the Windigo Tribal Council for 


permission to cross-examine this panel for no more than 


a havf, hours thas atternoon, ittwe. can fit Tin. 


Has anybody discussed that with you, Ms. 


Swenarchuk? 

MS. SWENARCHUK: Yes, I understand she 
will be here this afternoon. 

THE CHAIRMAN: Is that going to unduly 
interrupt your cross-examination bearing in mind that 
we are going to deliver this ruling at 2:00 p.m. as 
well? 

MS. SWENARCHUK: Well, I hadn't 
understood from NAN that they necessarily wanted this 
afternoon, merely that she would be here this 
afternoon. 

THE CHAIRMAN: I see. So she could be 
fitted in perhaps tomorrow? 

MS. SWENARCHUK: I think so. 

THE CHAIRMAN: Okay. 

MS. BLASTORAH: Mr. Chairman, I would 


just like to indicate we were not advised of that and 
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certainly that's not a problem, I only have some 
concern that we may not have copies of exhibits or 


other documents here that may be required for 


cross-examination, and so there may be some necessity 


to take short adjournment or something so we can have 
material faxed to us if need be. 

THE CHAIRMAN: Okay. Well, I think the 
Board will instruct Mr. Mander to get in touch with Ms. 
Kleer as soon as possible to find out what exhibits 
might be required and indicate to her that she will 
jepeteley-Yollye a= 

MR. MANDER: She informed me that she 
will be entering a couple of interrogatories but will 
be referring to no exhibits outside of the witness 
statements. 

THE CHAIRMAN: All right. For those who 
didn't hear, Mr. Mander indicated that Ms. Kleer said 
she would be referring only to a couple of 
interrogatories and would be referring to no other 
exhibits other than the witness statements. 

MS. SEABORN: Mr. Chairman, with respect 
to Panel 11, you will recall when we finished in 
Thunder Bay a couple of weeks ago an undertaking was 
given to file a copy of the prescribed plan for 


Battersby Creek. 
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Ms. Blastorah provided that to me last 
week, I have reviewed it, I have two or three questions 
for Mr. Elliott on that issue and I could go tomorrow 
or at the conclusion of Ms. Swenarchuk and Ms. Kleer's 
cross-examination. 

THE CHAIRMAN: All right. Well, we don't 
want to interrupt your cross-examination any more than 
is necessary, so perhaps we will deal with NAN tomorrow 
at some stage if we can.- 

MS. SWENARCHUK: It is possible that I 
will finish before the end of today, I am really not 
sure. 

THE CHAIRMAN: All right. Well, let's 
proceed at this point. 

MS. BLASTORAH: Mr. Chairman, there were 
just two other matters. One was if Mr. Mander could at 
some point let us know which interrogatory numbers Ms. 
Kleer intends to use during the cross-examination so 
that we can have copies made for the witnesses if need 
be, and the other issue was the scoping of Panel 14. I 
was wondering if we could set a date for that. 

I don't believe we have a date for filing 
the statements of issue. I may be wrong on that, but I 
would like to suggest the 8th of June. 


THE CHAIRMAN: No, we had not set a date 
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for that, I believe, as well because we were really 
anticipating it would be after the summer break. It 
looks like we are-- 

MS. BLASTORAH: As were we, Mr. Chairman. 

THE CHAIRMAN: --speeding up which is of 
course a good thing, so we will be quite disposed to 
setting the dates ahead of time. 

MS. SWENARCHUK: Mr. Chairman, could I 
just point out that some of us will be involved in the 
funding hearing. 

THE CHAIRMAN: That's on June 12th; is it 
not? 

MS. SWENARCHUK: On the 12th and 13th and 
we have filing dates before that for the funding 
hearing. So I would appreciate it if the filing date 
for Panel 14 would be after the 13th. 

THEVYCHATRMAN? SAL Verrgohntee That's -a=farr 
request. Let us consider what dates we should set 
those during one of the breaks and we will come back 
later today and indicate to you what dates. 

MS. BLASTORAH: Thank you, Mr. Chairman. 

THE "“CHALRMAN:™® Any °’further...? 

MR. FREIDIN: With just one observation, 
Mr. Chairman. I think that five of my witnesses have 


never looked better. 
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THE CHAIRMAN: At least from your 
perspective. 

Okay, Ms. Swenarchuk, we are ready for 
you. 

MS. SWENARCHUK: First of all, Mr. 
Chairman, I want to thank the Board for your 
cooperation with my illness two weeks ago and I 
apologize for any inconvenience that it caused to the 
Board. 

JOHN TRUMAN ALLIN, 

PETER PHILLIP HYNARD, 

RICHARD BRUCE GREENWOOD, 

CAMERON D. CLARK, 

FRANK D. KENNEDY, 

WILLIAM DOUGLAS BAKER, 

ROBERT ELLIOTT, 

RONALD ORVAL WAITO, 

DAVID M. HOGG, Resumed 
CROSS-EXAMINATION BY MS. SWENARCHUK: 

Q. I have one preliminary question for 
Dr. Allin before coming to the major thrust of the 
cross-examination. 

Dr. Allin, I am speaking to you now as a 
Scientist, that is you being a scientist not me, and it 
has to do with the issue of site specificity of studies 
on forestry. We had considerable discussion in the 
hearing to date and we will have more about various 


Site-specific studies of various elements of 


forest-related matters. 
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cr ex (Swenarchuk) 


Now, would you agree with me that both 
the scientific method and the complexity of forest 


eco-systems require that studies and the accumulation 


of scientific knowledge occur by very site-specific 


studies? 

DR. ALLIN: A. Yes. Invariably the way 
scientific information is collected is to do 
Site-specific studies on areas chosen for certain 
reasons, obviously to represent certain conditions that 
the scientist wants to investigate. 

Q. And in fact as all of us pursue the 
necessity to learn more about forestry and the forest 
eco-system, really the best methodology that can be 
used for adding to that knowledge is site-specific 
studies? 

A. Yes, in the sense that studies will 
almost of necessity be site-specific, but with careful 
selection of site conditions, choosing representative 
conditions for whatever it is you want to investigate, 
it is possible to generalize from those site-specific 
investigations to a wider variety of conditions. I 
mean, I think one could make some reasonable inferences 
from one site to another. 

Q. Yes. And would you agree that the 


degree to which we are able to generalize varies 
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tremendously and is particularly tied to the extent to 
which any particular study area is representative of 
large similar areas? 

A. Yes, that would be true. 

Q. Thank you. 

MS. SWENARCHUK: Now, Mr. Chairman, with 
regard to the Panel 11 material specifically, I am 
going to take a moment just to give you a kind of 
introduction to the context of my cross-éxamination 
here, and essentially it is an attempt to identify what 
information is available and not available regarding 
regeneration success and lack of success in Ontario. 
And this will be to add to the picture presented to the 
Board in Panel 4 which had to do with wood supply and 
there will, therefore, be some overlap of that 
Material? althoughglethink ites! fairlyyminimale 

Just again to set the context, you will 
recall the testimony from Panel 10 witnesses that with 
regard to regeneration options Mr. Oldford said at page 
14496, line 11 and 12 that the majority option, he 
agreed, is clearcutting and planting, and he said on 
page sL4532=thatustrip? cuttingpeionlexanplepeata this 
point amounts to about a three to five per cent range 
of the regeneration activities. 


Now, I particularly want to attempt to 
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Hynard,Greenwood,Clark, 
Kennedy,Waito,Elliott 
cr ex (Swenarchuk) 


identify information available to us regarding 
regeneration on forest management agreement areas. The 


Board will recall that no data on FMA regeneration 


success rates was made available in Panel 4. Pi elecan 


just read the quote that established that. This is Mr. 
Castrilli at page 5772 questioning Mr. Gordon and he 
asked: 

"What is before this Board with respect 

to success rate of regeneration on FMA 

agreements? What is in the Panel 4 

evidence with respect to success rates of 

regeneration on FMA agreements?" 

Mr. Gordon said: 

"As far as I can recall there was nothing 

specifically put in front of the Board to 

show such results." 

ANdeL wouldsrurther bring to your 
attention our Interrogatory No. 15 which has been the 
subject of much discussion. 

If I can just digress for a moment, Mr. 
Chairman, these interrogatories have been filed and 
refiled by different parties in different packages and 
I simply gave Mr. Mander a list of the ones that I 
would be referring to and I think we compiled yet 


another package for you. 
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Kennedy,Waito,Elliott 
cr ex (Swenarchuk) 


MR. MANDER: I put in your whole package 
forsthatyones 

THE CHAIRMAN: Okay. So I would ask you, 
when I am referring to the interrogatories, to simply 
go to the number in that package. And at this time I 
would like you to look at Interrogatory No. 15 briefly. 

THE CHAIRMAN: Do the other parties have 
that as well, Mr. Swenarchuk? 

MS. SWENARCHUK: They have all had lists. 
of the document number. 

THE CHAIRMAN: Can everybody in the room 
hear Ms. Swenarchuk? Is there sound coming down at 
that end of the room. 

MS. BLASTORAH: She is rather faint, Mr. 
Chairmans 7 Tlfiiycuscould@speakeup “albit."21lknow it is 
not a very good microphone, the distance is... 

MS. SWENARCHUK: The distance is awkward. 

THE CHAIRMAN: Can you turn up the volume 
from over there? 

MS. SWENARCHUK: Now, as a general 
introduction Mr. Chairman, if you look at the wording 
omithe question oniNo ae ey OulMmw il anotomthated cawas 
worded rather generally. We asked for past results of 
artificial and natural regeneration efforts by 


Silvicultural system for the past ten years for 
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specific species and management units -- districts, and 
we left it to the Ministry to determine what type of 
information was available and what type they would 
respond with. 
| But if you look at the second paragraph 
of the follow-up answer, you will notice that 
information of this nature is not readily available for 
FMA areas, therefore, the information presented is for 
activities on the Crown management units located in 
each district. 

THE CHAIRMAN: Where are you reading from 
the follow-up answer? We have one paragraph on ours 
for the answer. 


MS. SWENARCHUK: Okay. Then there was 


MS... BLASTORAH: « \MresChairman ~sit you 
check Exhibit 551, which I believe is the one we filed, 
it has the complete answer including the follow-up. 

THE CHAIRMAN: We, unfortunately, I don't 
think have 551. We have 550, 552 and 553. 

MS. SWENARCHUK: What I think would be 
most convenient, Mr. Chairman, would be if I just 
photocopied this page and provide it to you. It must 
in your material somewhere. 


THE CHAIRMAN: Okay. 
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MS. SWENARCHUK: But in any event, I was 
simply bringing it to your attention that we asked for 
the whole range of results and the Ministry was only 
able to provide results on Crown management units, and 
that leaves us still with a lack of data with regard to 
forest management agreement areas. 

THE CHAIRMAN: So that's the point you 
are trying to make. Very well. 

MS. SWENARCHUK: Do we have a team 
captain again on the team? 

MR. GREENWOOD: Yes, we do. Given the 
comment that Mr. Clark said last time that we prefer to 
call it a nominal team captain. 

MS. SWENARCHUK: Q. I see. And just to 
get one matter out of the way, I assume, Mr. Greenwood, 
that the Ministry undertook no studies of actual 
environmental effects of regeneration activities for 
this panel; is that right? 

MR. GREENWOOD: A. Given my 
understanding of how you define studies in Panel 10, 
which was a collection of scientific data; is that what 
you aresreferring to; "then “I would agree that thereshas 
not been. 

I think we suggested that the ESSA 


exercise, for instance, could be interpreted by some 
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people as a study. It was a gathering of information 
and knowledge, that the various witnesses gathered 
knowledge and information from field people, from their 
own experience, literature reviews. 

| So if you refer to those as studies, then 
yes; 1f£ you are thinking of a particular collection of 
scientific data, an analysis of that data-- 

Q. Actual effects. 

Ame +7 chengrno- 

Q. Now, can you define for us whether 
there is a province-wide objective for the regeneration 
program of the Ministry? 

A. I am not sure if there is a policy 
that speaks to that directly. There are certainly 
objectives in FMAs and objectives specified in 
management plans for each unit, but -- and it could 
just be my awareness. I am not aware of a provincial 
policy that states such. 

Q. You are a forester who is working in 
the field and you do not have a province-wide policy 
thattlyoulnelatesgtotormfiorgwhichtyou take direction in 
your work on regeneration? 

A. I said I wasn't aware of one. 

Q. All right. Now, one last preliminary 


issue. Exhibit 29 is the 1987 statistics of the 
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Ministry, I don't think it is necessary to look at it. 
The last line on that page provides timber revenues for 
the year and it includes $14-million for federal 
government money. Now, I assume this is money under 
COFDRA»@1sathat right? 

Age Again ;awithouterererring®to 1 1t iam 
not too sure. I have to see the context. 

Q. You should have Exhibit 27 with you. 

THE CHAIRMAN: Exhibit 29; is that right? 

MS. SWENARCHUK: 29, yes. Sorry, yes. 

Eh issExhibiv 29pnrpagesle7s 

Q. The last chart on the page has to do 
with timber revenue and one of the categories is 
federal agreement and I assume that's federal agreement 
money? 

MR. GREENWOOD: A. That would be my 
interpretation, yes. 

Q. And you will agree with me that that 
funding is used, at least partially, in the 
regeneration program? 

AL Correct. 

Q. And my understanding is that the most 
recent agreement with the federal government expired on 
March 31st of this year and has not at this point been 


renewed? 
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Arsiithatl se corrects 
Q. Can you indicate for us what effect 
we should expect on the regeneration program of this -- 
first of all, what's the status of the agreement? 
2 A. Well, as you suggested, the agreement 
has expired and at this point in time there has not 
been another signed agreement. 


It is my understanding that - and again I 


. don't have figures, it is just through discussion with 


various people in main office - that the funding that 
normally would have come from the federal government 
for this year has been made up internally. 

So in terms of the effect on the program 
this year, we don't expect it to be a significant 
effect for this particular year. 

Q. And is the Ontario government 
currently attempting to renegotiate an agreement or do 
we assume that from now on the funding available for 
regeneration will only be provincial funding? 

A. I am not aware of where those 
negotiations are at right now. 

Q. Does anyone else on the panel know 
more about that situation? 

(no response) 


I would like to turn then to examination 
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of FMA groundrules ss siivactituralgroundnules®® 
believe, Mr. Hynard, you would perhaps be the 
appropriate person to deal with this with me. It is 
Exhibit 513, the Pinelands Timber FMA. 

MS. SWENARCHUK: And the silvicultural 
groundrules, Mr. Chairman, occur in Schedule C to that 
agreement. I can't give you a page number for it, it 
isn't numbered. It is simply there in Schedule C. 

Q. Mr. Waito, if you have a copy I will 
have some questions for you on this as well. 

Now, again, to set the context. If you 
look at paragraph 4 of the groundrules, (ii), we see 
that: 

"The silvicultural procedures will be the 

responsibility of the company and 

certification for payment will conform to 
the guidelines set forth in the forest 

management manual of 1980." 

So if I could just paraphrase that. Mr. 
Hynard, that to me means that the company carries out 
the activities and the Ministry pays; is that right? 

MR SSH YNARD eeACr eyes, ithaty! stirdght.. Sie 
company does conduct the silvicultural activities and 
the Ministry does pay at the rates that are specified 


in the groundrules. 
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Q. Now, if we turn to the next page, 
paragraph 6, we see silvicultural specifications and 
standards. And, Mr. Waito, paragraph 6.1 and following 
have to do with prime site management? 

MRS aWALTOseeAGR i That Yserioght? 

Q. And the second paragraph from the 
bottom of the page says: 

"The company may elect and is encouraged 

by the Ministry to undertake prime site 

management as defined above." 

Would I be correct in assuming that prime 
site management is the theory by which regeneration is 
organized on the forest management agreements? 

AS Nopereeisomnot’ the theory by which 
forest management is organized on FMAs in general or 
even on, I would say, a Pinelands FMA. Prime site 
Management, as was described in our direct evidence, is 
simply a concept that's being promoted within the 
Ministry to try and organize and carry out timber 
management activities in a - lack of a better 
description - in a more descriptive way, I suppose. 

Specifically with respect to the 
Pinelands FMA, I don't know what their particular idea 
or concept of prime site management is. I have looked 


at a number of FMAs and I have not seen the term prime 
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site in other documents. 

So I would suggest that in this 
particular FMA they recognized when they were 
developing the FMA the concept of prime site 
management. It is one that is evolving right now and 
recognizing it, actually included it in their FMA in 
particular. ~Sovgeneraliyriteis not a@conceptrftoryaid 
FMAs. 

Q. Well, you indicated in your evidence 
in Panel 11 at page 168 that: 

"Prime site management is not a new 

concept to forest managers, in the past 

it was inherently incorporated into 
management decisions by foresters.” 

Aerlhansi correct: 

Q. And would I be correct in assuming 
that that is still the case? 

A. That's still the case. I suppose the 
difference between this particular FMA and other FMAs 
is they have put in their groundrules a specific 
reference to prime site management in an effort to give 
it further recognition. 

Whether they actually practise some form 
of prime site management -- in terms of the way I was 


describing it in the evidence is a more formalized way 
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of deciding where timber management was going to be 


practised. I am not sure whether or not on their 


17723 


entire FMA they are practising prime site management or 


they are just practising prime site management on prime 


Sites. I can't really comment as to what level of 
prime site management this particular FMA is at. 

Q. Well, prime site management really 
has to do, I think as you defined it, as directing 
investment to those sites where there will be maximum 
return; is that not correct? 

Aff ThatY stcorrect:. 

OVP AS? YOU, DULL Lee directing? tamber 
management decisions in accordance with the highest 
overall return on investment? 

A. That's an element of prime site 
management, that's correct. 

Q. So basically spending your money 
where you are going to get the best returns? 

A. That's the objective. 


Q. And if we look at the definition of 


prime site management in this FMA, the second paragraph 


after 6.1 amongst the considerations to be taken into 


account are the silvicultural potential of the site and 


number one is the growth potential. 


So would you agree then that prime site 
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management is productivity related? 

A. Yes, there is an element for sure. 

OL, PALA rights. 2Sonyouml ookpate the 
Silvicultural potential of the various sites and 
presumably you want to spend the money on the most 
productive sites? 

A. You will be spending some of your 
money on the most productive sites, but you won't be 
spending all of.your money on the most productive 
Sites. 

Productivity is just one element of prime 
Site management. In fact, you may, after doing your 
prime site analysis, decide that the best bang for your 
buck, if I can put it that way, is achieved by 
regenerating sites that would not be considered 
productivity-wise as productive as other sites. 

So all of your dollars that you are 
spending on your regeneration program are not 
necessarily spent on the most productive sites. 
Productivity is just one element of prime site 
management. 

Q. Okay. Well, if we look at the next 
page of this agreement. If I can just summarize my 
reading of this entire section on prime site management 


on this agreement, suggests that the most high cost 
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regeneration efforts, which will probably be planting, 
would probably be concentrated on the prime sites in 
order to bring the best productive returns. 

And that on page 3 on the first paragraph 
at the top, the agreement essentially suggests that 
less costly methods or perhaps natural regeneration 
will be used on the non-prime sites. 

"It is recognized that in some cases an 

acceptable. silvicultural prescription to 

cut some softwood working group stands 
and to allow them to regenerate 
naturally. Consequently, the total area 
treated over the period of these 
groundrules may not balance with the 
total cut-over. This practice will 
generally be proposed on non-prime 
sites." 

So presumably the non-prime sites under 
this FMA are going to get -- are more likely to get a 
natural regeneration cheaper treatment than the prime 
sites which would probably get the more expensive ones; 
namely, planting? 

A. In this FMA it appears that that's 
the way they have interpreted prime site management and 


productivity and productivity relationship and they 
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appear to have labeled sites that are not as productive 
as other sites as non-prime. 

When I described prime site management in 
my evidence I did not mean to imply that sites that are 
less productive in one particular part of the unit are 
not necessarily non-prime sites. They may be prime 
Sites because of their location to the mill. 

The primeness is really a mixture of 
productivity and the economic elements of it, so that 
you may have -- for example, southern Ontario has 
probably got a very prime site for growing trees but it 
is a long way from some of the mills in Thunder Bay, so 
it wouldn't be considered prime in that respect; 
whereas a site close to the mill in Thunder Bay, for 
example, may be significantly less productive than the 
land down here but it is considered prime because of 
its closeness. 

So when you are talking prime site you 
really have to look at the soil productivity as well as 
the other factors, ifand thats whatel was itrying to 
describe in my evidence on prime site. 

Q. So then are you saying that this FMA 
has a somewhat different definition than the one that 
you would use for prime site management? 


A. I wouldn't say it is necessarily a 
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different definition. How you approach prime site and 
what factors you include or think about when you are 
developing the concept for your own piece of ground can 
be fairly complex. It depends on your point of view. 

i And it would appear in this particular 
document that they have placed an emphasis on the soil 
productivity in terms of defining it as primeness and 
in terms of defining its primeness, possibly more so 
than the other elements. 

Although I note that in paragraph 6.1, 
you know, they also indicate that wood requirements, 
investment resource availability-- 

Q. Yes. 

A. --access, transportation and 
socio-economic issues are also elements of it. 

MR. GREENWOOD: A. Mr. Swenarchuk, there 
is some problem in definition here and I am familiar 
with the prime site program in the northern region, and 
the way that they got around some of this confusion in 
terminology was by using two terms. 

The first was prime land and a piece of 
prime land was a land which inherently had the 
capability to produce trees in a more productive way. 
So that's the productive site in its ability to grow 


timber and that would be reflected in No. 1 in this 
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list, growth potential. 

Of Raghtr 

A. And then there are a number of 
modifying factors on that which in fact encompass 2 to 
Ag=-esorry, 28toud inv@thestopeand then alltot the 
non-silvicultural constraints, and when those other 
factors are considered one arrives at a prime site. So 
we distinguish between prime land and prime site in 
that particular region 

So in fact if you had a stand that was 
quite close to the mill, it had primary access right by 
it butsit’ was WowerPinesproductivity + vt -mayrnetact 
still be a prime site. 

Q. Let me put the way question this way: 
If you have a stand close to the mill with lower 
productivity but it was a prime site in the sense that 
you wanted say maximum regeneration as quickly as 
possible on that site, I take it you would probably 
focus on that site as a site for planting as opposed 
to, for example, natural regeneration? 

A. Not necessarily. The other 
conditions that you see listed here under silvicultural 
potential for the site would have to be taken into 
account. So that would be one of the factors that you 


would be weighing, and it may be that you would, in 
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examining the economics involved, take a look at one or 
two options. 

(feedback from sound system) 

THE CHAIRMAN: I think if you shut your 
machine off, Mr. Greenwood... 

MR. GREENWOOD: Can you hear me? I will 
just speak up. Where was I? 

In determining the treatment that was to 
be used on that site one would examine a number of 
different options which are usually contained in the 
groundrules, and in fact the choice of options may also 
determine whether it is a prime site or not, the cost 
OfPthathoptiron 

So it doesn't rule out any method of 
renewal on that site. The method of renewal would 
become part of the determination as to whether it was a 
prime site or not. 

MS SWENARCHUKG Ore eALaeriont.eeWeld, 1 
thought that we had just agreed that, for example, for 
reasons of proximity to a mill, a site which wasn't as 
high in productivity as other sites, might be 
designated for regeneration as a prime site because of 
proximity to the mill and that would be an important 


Efactor? 


MR. GREENWOOD: A. It would be one of 
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the factors. Another one of the factors would be the 
most appropriate or the preferred silvicultural method 
on that site and the costs of that. 

So, for instance, let's go back to that 
Site again. If it is a lower productivity site there 
may bevtwovoptionsem esos Carsenot) —“i't tistias lowen 
productivity site but we haven't determined whether it 
is truly a prime site or not. 

When examining that site you may have. two 
options... One may be to. treat iteartificial byiat wx" 
cost, another may be to treat it with some other form 


of modified harvest or naturally at "y" cost. Under 


2 


the "x" cost, in terms of return on investment, it may 


not become a prime site; however, under the "y" cost it 
may. So it becomes one of the economic factors that 
goes into the consideration. 

Becomes -- in fact, it is referred to in 


a round-about-way under No. 3 and 4 under Silvicultural 
Potential here: Silvicultural know-how and 
practicality, physical site constraints. Those are all 
the factors in determining the prescription which would 
in fact become part of the process in determining 
whether it is a prime site or not. 

MR. WAITO: A. Maybe I can just adda 


comment here. Prime site strategy or prime site 
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management strategy that a company or a Ministry 
forester may develop, to my way of thinking, would 
consist of more than just two small paragraphs which is 
essentially what we have got here. 

And I think in this document, at the time 
that the Pineland FMA was being prepared, prime site 
management -- the term was in Vogue, people were using 
it, people were -- 

Q. Excuse me, but this agreement dates 
from last September? 

Ateeres: 

Q. And I specifically asked for an 
agreement which was representative of the current 
wording being used in FMAs. 

Now, are you suggesting that this wording 
is, you know: One, not current and; second, not common 
in currently negotiating agreements? 

A. The silvicultural groundrules can 
vary from FMA to FMA. In Schedule C, the actual legal 
document which is the first part of the document, I 
believe should be the same, but the silvicultural 
groundrules can differ from FMA to FMA and this one in 
particular -- the ones I have seen have not made any 
reference to prime site management. 


Q. Were those earlier agreements to this 
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one? 

A. Earlier agreements. 

OtapAlleright.) Somare. voursaying thar 
the statement of prime site management in this FMA is 
not representative of how the Ministry sees the 
concept? 

Ame NO: 

QO. To a layperson it sounds quite 
logical that you put the best money basically where -you 
are going to get the best returns? 

A. It is representative of how we see 
prime site management. What I am saying is you may not 
see a reference to prime site management per se in all 
FMAS. 

Q. Fine. But you have already said that 
it's inherent in management decisions in any event? 

Awevthatusgrighteew Andatheipointed was 
trying to make was I think any prime site management 
document, if you were to get into the detail of it, 
would consist of more than just a couple of paragraphs. 

And I think the FMA document when it was 
prepared in the northern region, because prime site 
was -- the term was being used, we tried to put some 
description to what prime site management is all about. 


The FMA took the opportunity to recognize 
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that it is a concept that's sort of been given some 
status; 1f,/i*cansputeit thateway, by putting a name™to 
it and simply tried to incorporate that into their 
groundrules, in effect recognizing the concept, and 
they have tried to very briefly describe what prime 
site is all about. 

But I would submit that if the company 
were to -- or the MNR were to develop a prime site 
management document for the entire FMA that it would 
probably consist of a lot more than what we have here. 
So this is, I think, a fairly superficial description 
of what prime site management can be all about. 

And they have as an example, and I think 
you are quite correct, identified and focused on the 
more productive sites on their unit and have indicated 
that those are most likely to be the prime sites and, 
as a result, you would expect that a fair amount of 
investment would be required to regenerate those and 
that those prime sites, whether they be prime because 
of their productivity or prime for other reasons, would 
be those parts of the license where they would be 
directing their investment to particularly their higher 
cost investment. 

Q. Okay. Now, when I read those 


panagranphsjen whinkiateismiairlyocleary thattthey are 
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defining areas left to regenerate naturally overall in 
this FMA as being non-prime sites. In other words, 
prime sites are going to get -- generally speaking, are 
going to get artificial regeneration treatment? 

MRPEGREENWOODS® Ape eAndvthatecocuild) —— 

MS. BLASTORAH: Mr. Chairmany «I don’t 
know how long Ms. Swenarchuk intends to go around the 
same thing but I think the witnesses have already -- 

MS. SWENARCHUK: Excuse me, Ms. 
Blastorah. I am not satisfied with what I have got at 
this point, I need more information from the witnesses. 

MS. BLASTORAH: Well, I would just like 
to state my objection which is that I think the 
Witnesses have already commented on what they think is 
the interpretation of that paragraph addressing when 
natural regeneration on non-prime sites will be given 
natural regeneration. 

Certainly I don't want to interrupt Ms. 
Swenarchuk, I just don't know that it is productive to 
pursue it when they have indicated they don't -- 

THE CHAIRMAN: Well, I think, Ms. 
Blastorah, in fairness this is an area where the 
Witnesses themselves are indicating what is stated in 
the document doesn't necessarily encompass what the 


Ministry considers to be all the factors to be 
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considered in eae site management and they are 
attempting, voluntarily I might add, to better explain 
what they think is meant behind this. 

And if Ms. Swenarchuk is not satisfied or 
is not clear as to their concept vis-a-vis the 
document, I think she is fully entitled to pursue it. 

MS. BLASTORAH: Certainly, Mr. Chairman, 
in dontitemeanhtominterrupt foriscutisher toff i witethateis 
what she is intending to do. 

I guess the other part of my concern was 
that they have indicated that this is not necessarily 
reflective of other FMAs or the Ministry position 
generally. So the other concern is -- 

THE CHAIRMAN: No, but by the same token 
Ms. Swenarchuk, as I recall, specifically requested an 
example of what is currently used. This is what the 
Ministry put forward. 

MS. BLASTORAH: Fine. 

THE CHAIRMAN: And if they are saying now 
that this isn't really what is a proper example of what 
is currently used in FMAs, then I think she is entitled 
tomfaindeout why thisjyonexds ianffirontyofeus. 

MS. BLASTORAH: Certainly, Mr. Chairman. 
If that's her intention I perhaps rose prematurely. 


THE CHAIRMAN: Okay. 
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MR. GREENWOOD: I guess all I was saying 
was that I don't think there is a major problem with 
the concepts that are here and I think that they do, on 
the whole, reflect prime site management as a concept, 
but there will be specifics as to how that is applied 
including the factors that will differ and will vary. 

But it you are reading these clauses, the 
last two paragraphs to mean that where the more -- 
where the increased silvicultural investment will take 
place will be solely on the highly productive sites and 
where the reduced silvicultural investment or no 
silvicultural investment will take place is on the low 
productivity se cesveitnar a ssnotecorrecue 

Thatwstdetinitely al factor sebutminbiact 
it could be that the most productive site is so 
difficult to treat and so expensive to treat that it no 
longer becomes a prime site. 

MS. SWENARCHUK: Right. 

THE CHAIRMAN: Well, Mr. Greenwood, is 
this in fact a good representative of what the Ministry 
considers the wording in an FMA should be with respect 
to the prime site concept? 

You know, the Ministry produced this 
document and you are saying that in the northern region 


is may be treated slightly differently, and if that's 
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et oa 


the case should we be looking at this document or some 


other document? 

MR. GREENWOOD: Yes, I think that it is 
representative of the general concept of prime site. 

THE CHAIRMAN: As expressed here? 

MR. GREENWOOD: As expressed here. It 
includes some additional comments, but the concept -- 
the thread of the concept of prime site is accurately 
expressed in this document. 

MR. WAITO: If I could just make a 
comment as well. If my concern was the thought that 


alteadneds Glnateare@leitetoeregenerate naturally are 


not -- are considered non-prime sites, and that is not 


the case, they have indicated here, and I would agree, 


that in some cases, and they say some softwood working 


group stands will be cut and allowed to regenerate 


naturally, that in terms of a site that is considered 


non-prime considering all of the factors that would go 


into it, that that is a common understanding, if you 
will, of how you would -- how you may treat some of 
those less prime sites in the context of prime site 


management. 


So I agree with what's being said in that 


last paragraph. I just wanted to indicate that all 


areas that are regenerated naturally are not -- would 
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not necessarily be considered non-prime sites, they may 
very well be prime sites as well. 

MS. SWENARCHUK: Q. Fair enough. Now, 
that we have cleared that up. 

Alb right ewechanging subjects (orga 
moment. If you continue on page 5 of these 
groundrules, paragraph 6.3 deals with non-treatable 
productive forest. I will give you a chance to read 
aly a 

Now, my question relates to the last line 
of the first paragraph of that section: 

"Sites damaged through improper 

harvesting practices shall not be deemed 

to be non-treatable."” 

I assume that means that the company will 
be responsible for treating areas that have been 
damaged by improper harvest practices; is that correct? 

MR. GREENWOOD: A. Who is the question 
directed to? 

One Mr SWalcor 

MR. WAITO: A. The way I would read that 
would be that the company still has -- if through 
improper harvesting practices a site is damaged, they 
don't have the out of saying that it is non-treatable-- 


OcPRibxactiv= 
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A. --and therefore we are not 
Gesponsiblesfor witebeSomthevistidien according,to this I 
would think, would still be responsible for renewing 
that site. 

| Q. Right. Now, are such sites, sites 
damaged by improper harvesting practices, normally 
subject to some kind of survey or identification before 


an FMA is signed or in the negotiating process? 


A. I don't know. Maybe Peter can answer 
that. 

MR. HYNARD: A. Could you repeat that, 
please? 

Q. The sentence refers to sites damaged 
through improper harvesting practices. Now, to my lay 


mind that suggests that there are such sites, the 
company is responsible for reforesting them. My 
question is: How do we know they are there, is there 
some sort of audit process or inspection process that 
would identify such sites? 

A. I think that paragraph of the 
groundrules deals with that. It says that areas may be 
classed as non-treatable for those reasons listed and 
that they wili be mutually agreed between the company 
and the Ministry, that means there is an inspection, 


and any areas that were offered up as being 
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non-treatable and yet were in that condition because of 
improper harvesting practices, according to that last 
sentence in the first paragraph of 6.3, they will not 
be allowed into that category of non-treatable. 

Q. That's right, they would have to be 
treatable. 

A. That means they are subject to the 
groundrules. 

OVER ght?” Now;*doces the Ministry 
therefore have some sort of record of areas identified 
as having been damaged through improper harvesting 
practices? 

You have agreed that there is an 
inspection, the paragraph speaks to that particular 
problem, I would like to know what information the 
Mines tryethas. 

A. Yes, yes. Just give me one moment to 
finish reading that whole section, if you would, 
please. 

Yess Thewremainder of 16.3 does,identiry 
the manner in which areas will be identified and 
classified as non-treatable. It identifies the 
techniques that will be used and it states that the 
areas which are mutually agreed to be non-treatable by 


the company and Ministry representative will be labeled 
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as non-treatable. It doesn't describe the accounting 
procedures, the actual bookkeeping, it just says it 
Will be done in that fashion. 

Q. I am asking you, Mr. Hynard, as 
someone who is familiar with the FMA system, if in the 
process of negotiating an FMA the Ministry therefore 
accumulates information about sites damaged through 
improper harvesting practices and how -- what is the 
nature of that information, how is it kept, does it 
exist for each FMA? 

A. I am not aware of any laid out 
procedure for documenting such a thing. What it says 
in 6.3 here is that if areas are classified as 
non-treatable according to all the provisions in 6.3, 
if they are considered to be non-treatable for that 
reason, improper harvesting practices, they will not be 
classified as non-treatable. 

That's all it says. It doesn't state 
about a procedure and I am not aware of any provincial 
procedure for doing it. It is between both parties on 
that FMA to record them. 

Q. All right. Does that mean then that 
the Ministry has records of) this kind of site for each 
FMA? 


A. Well, I can't speak there from 
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experience because I have never worked in the field on 


an FMA. 

Q. Can anyone on the panel answer that 
question? 

MR. GREENWOOD: A. If in fact there were 
suchyrecordss-- Wiyaminoti tool sires it) Iegotewne ful 


line, understanding of the question. 

O..eAllo rights) 7 Llettme maketitevery 
clear. 

A. Okay. 

Q. The FMA in this case specifically 
refers to a certain type of remedy to be taken with 
regard to sites damaged through improper harvesting 
practices. 

A. No. 

MR= HYNARD? eA. VONoP Git doésne’t mention 
anything about remedy. It says they will be not 
classified non-treatable. 

Q. Meaning that they will be treated, 
that's the remedy that I am speaking of. 

A. Meaning they are subject to the 
groundrules. 

Q. Okay. Presumably you have to have 
identified those sites -- or let's say, put it this 


way, the paragraph speaks to the identification of such 
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Sites and I am simply asking what kind of information 
the Ministry has about sites damaged through improper 
harvesting practice, whether on this FMA or on any 
other FMAs? 

| A. The information would exist at the 
district and the company, there would be a record of 
areas that have been classified non-treatable and there 
would be a record of areas that were -- yes, classified 
non-treatable at the district office. 

Now, with regard to areas that were 
requested by the company to be classified non-treatable 
and yet were rejected because of being in that 
condition as a result of harvesting practices, I can't 
say. 

Q. You are not aware whether the 
Ministry then has data about these types of sites? 

AcmweNO, mingcactes=.lidonnt kealtewould ‘be 
necessary to check for each FMA what records they have 
on their non-treatable areas. 

OfmerRiohie 

THE CHAIRMAN: Excuse me one moment. 

MS. SWENARCHUK: Yes. 

THE CHAIRMAN: Thank you. 

MR. MARTEL: Could I ask a question, Ms. 


Swenarchuk. 
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If you get an area that is -- as I 
understand it, you identify the areas prior to the FMA 
which might be considered non-treatable. How do you 
then go about determining after the fact, after the 
harvest and so on that we have these pockets that are 
non-treatable, and how do you go back and how do we 
identify them as -- what do you a force a company to 
do? If after identifying them, what do you force the 
company to do to rectify it? 

MR. HYNARD: First of all, the areas are 
not classified as non-treatable at the time of the 
Signing of the FMA, they are classified after the 
harvest. 

MR. MARTEL: Does that mean people go out 
regularly to check them then? Is there monitoring or 
how is this done? 

MR. HYNARD: Yes. I believe the normal 
procedure would be for the company to request that 
areas that they had harvested be classified 
non-treatable and if they were classified non-treatable 
then the groundrules and all its provisions would not 
apply. 

The Ministry would then verify that 
indeed these areas are non-treatable according to the 


definition here and, in that case, both parties are 
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agreeing that it is uneconomic or impractical to treat 
that area, to regenerate it back to a preferred 
species. It would then be allowed to regenerate to a 
non-preferred species. 

MR. MARTEL: So that when you were going 
over them you could disagree with the company and say 
that was because of a bad harvest practice and, 
therefore, you have to treat it? 

MR. HYNARD: Absolutely.<« It says in the 
agreement that the classification of areas as 
non-treatable will be by mutual agreement. The 
Ministry must agree that it is in a non-treatable 
condition. 

Secondly, it is stated in the agreement, 
right in the groundrules, the paragraph that we read, 
that areas that were in a non-treatable condition as a 
result of harvesting practices would not be so 
classified. 

And your final question was what would 
then happen to such an area? 

MR. MARTEL: Right. 

MR. HYNARD: It would be the 
responsibility of the company to reforest the area in 
accordance with the groundrules if that event were to 


occur. 
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MR. MARTEL: Thank you. 

MS. SWENARCHUK: Mr. Chairman, obviously 
we have considerable interest in any data that the 
Ministry has with regard to sites damaged through 
improper harvesting practices and what happens to those 
sites, and I would like a little time to consider the 
actual wording but I would like to put you on notice 
that I am going to be asking for production of those 
records. 

THE CHAIRMAN: Well, we will consider 
that request at the time you put it to us. 

MS. SWENARCHUK: Q. Just one question 
following up from your last comment, “-Mr. Hynard. As 
you said, designation of these sites as treatable or 
non-treatable is by mutual consent? 

MR. HYNARD: A. I believe that's what it 
Says, yes. 

Ou I believe so. Yes, paragraph -- page 
6, paragraph 2: 

"The areas which are mutually agreed to 

be non-treatable by the company and 

Ministry representative will be labeled 

as non-treatable..." et cetera. 

A. Yes, that's what it says. 


Q. What happens in the case in which the 
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Ministry representative considers an area non-treatable 
and the company representative does not agree or vice 
versa, the Ministry considers an area treatable and the 
company considers it non-treatable? 

A. Yes, that event can arise and I am 
SuUreSItehas ee insthatecasesi t@istup’to=both*parties® to 
revolve that dispute. 

Of course, the agreement itself up in the 
front end describes what could occur in the event of 
unresolved disputes, the arbitration clause. Certainly 
that's not the kind of dispute that would ever end up 
in that-kind of resolution? It is upto both parties 
to resolve that and they do. 

Q. Are you speaking from experience with 
specific examples when you say that? 

AMeGismenokethinking ofSa,. specific 
example, no, but during the time that I was with the 
FMA program I did hear of that kind of dispute and I 
did hear of resolution to disputes. 

Q. And what was the resolution? 

A PaeCh Mer tdonikt Qhavebatspecifiec in mind 
or I would tell you. It was classified one way or the 
other; either treatable or non-treatable. 

Ocat Youtdonateknow howl too terto ithat 


classification? 
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At. Noe SNo><Tedonit.w hatpmatter is 
normally resolved in the field with the designated 
Crown representative for the Ministry and the company's 
representative and they go out in the field and they 
look at that area and they decide is it treatable, what 
methods could be used, what methods are being used 
elsewhere, is that practical, it is possible. That's 
the manner in which they come to resolution of that 
kind of issue. 

OF ewCouldsyousturn) toBpagess iotrmene 
agreement. This question is for - of the groundrules, 
rather ~- for Mr. Waito. Paragraph 6.10 at She bottom 
talks about lesser cost regeneration treatments and it 
reads: 

"Where a natural regeneration or a 

seeding treatment is carried out and 

fails on a site that would normally be 
planted, the Minister will agree to pay 
for the difference between the mutually 
agreed upon rates...", et cetera. 

My question is: What is a site that 
would normally be planted? 

MRISWAT TOS AS aWe iat std ait Toul tito 
say what would normally be planted. You would have to 


refer to the silvicultural groundrules themselves which 
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would describe what the renewal prescriptions would be 
for that particular site. It is my understanding that 
usually the preferred renewal prescription is the first 
one and if there is -- 

Q. Excuse me, what do you mean by the 
first one? 

ASB@LESwe could» gosto the silvicuitural 
groundrules -- 

Q. That begins on page 14. 

A. We can take jack pine, for example. 
For the jack pine working group, if we go to the column 
Silvicultural Prescription you see that there are a 
number of different prescriptions that could be used to 
renew that particular site. In the first instance, No. 
1, is to site prepare and plant, and in the second 
instance it is to site prepare and seed. 

The preference to renew that particular 
Site under those conditions would be to plant, and my 
interpretation of that portion of the groundrules that 
refers to that would be, if normally that area was -- 
the company preferred to plant it but because of a 
shortage of planting stock or, for some other reason, 
they were required to go in and site prepare and seed, 
which is a lesser cost treatment, and the seeding 


failed, clause 6.10 would come into play and 
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retreatment of that site would be paid for according to 
clause 6.10. So that's my understanding. 

Q. Would I be right in assuming that 
they are using planting there as the backup because the 
assumption is it would bring better results than the 
seeding? 

A. The assumption -- well, by better 
results, obviously the company has preferred on richer 
Sites with sandy loam and sandy clay loams and in their 
opinion planting is the referred prescription because 
of the site conditions. And in terms of bringing about 
better results, simply the fact that they will have a 
better opportunity through planting to establish a 
stand there, they have chosen planting as the preferred 
alternative. 

In my evidence I referred to this 
partircularatypemotmesitiatronewhere se tairedmabourt 
richer sites -- on richer sites the preferred renewal 
method is usually planting because of the difficulty in 
establishing conifer seedlings from seed due to the 
richness of the site, the competition problems, et 
Cevtera. 

MR. HYNARD: A. Paragraph 6.10 is really 
a common sense paragraph. On sites which are normally 


planted; which isima, highweost "silvicultural streatment. 
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normally planted for all the reasons that Mr. Waito 
gave in his direct evidence why sites are planted, if 
the company elected to carry out a lesser cost 
treatment for whatever reason, because they didn't have 
the stock, for example, might be a reason and yet they 
wanted to see the area regenerated, recognizing that 
the second option is a lesser cost option may be 
riskier and, recognizing if the treatment on the part 
of the company is to fail, then the company must 
reforest at its own expense. 

Well, common sense, because it is good 
common sense to take a lesser cost treatment wherever 


possible and that clause is to encourage-- 


Omi ele amenocs arguing: == 

A. --the companies to do so. 

Q. I am not arguing with the presence of 
the clause. I simply wanted to identify what is a site 


that is usually planted? 

A. Yes. It would be a site so 
identified in the Table 1 on page 14 and onward from 
page 14. 

MS. SWENARCHUK: I think I am going to 
need a break, Mr. Chairman. 

THE CHAIRMAN: Very well. Why don't we 


take a 20-minute break at this time. 
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LoanksVour 
---Recess taken at 10:20 a.m. 
=-—-—-Oneresuminde atelO0c50na.me 

THE CHAIRMAN: Thank you. Be seated, 
please. 

MS. SWENARCHUK: This is vestiges of two 
weeks ago, Mr. Chairman. I will keep eating cough 
drops and we will see. 

Q. Who wants to answer the next question 
on FMAs? 

Still on page’9 of the silvicultural 
groundrules, paragraph 8 has to do with invoicing and 
my question relates to the second paragraph: 

tEor completed silvicultural projectstten 
and the following paragraph if you would like to read 
that over and I will ask Mr. Hynard about that. 

Mr. Hynard, my question relates to the 
last line of the second paragraph regarding invoicing. 
Ts 'sonnys the Bthindgparagraph: 

"Where the Minister disagrees with the 

information ‘onvthe mapecmithe@areare the 

Minister and the company will revise the 

information so it is mutually agreeable." 

And the previous paragraph indicated 


that: 
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"Within two weeks of receipt of the 
information, the Minister will assess the 
validity of the invoice." 

MR. HYNARD: A. Yes. 

Ov IT*would like you to tell us how the 
Ministry assesses that validity? 

AM Thetvalidity of that ’would*be 
assessed in the field. 

Q. How exactly? 

A. It would vary on the nature of the 
project, but let's say for a tree planting project, for 
example, it would be an inspection which in the mind of 
the inspector was adequate to determine that the area 
as outlined on the map submitted with the invoice was 
accurate? 

So he would walk the area or walk it to 
the extent that he felt necessary to satisfy himself 
that the entire area had been planted or treated, 
whatever the treatment was. 

Q. So then are you telling us that every 
area that is treated on an FMA is then inspected by a 
Minister personnel; is that right? 

A. What I am saying is he would do that 
to the degree necessary to satisfy himself that the 


area*was treated? "“And,“@no7°l*can“t say’ that he would 
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necessarily do that for every single area. He might, 
he might not; that's his judgment to make as to the 
degree to which that is necessary to satisfy himself. 

Q. So assessing the validity of the 
invoice, are you suggesting could be simply looking at 
it, relying on his past experience with the company and 
deciding to accept the invoice without an inspection? 

A. Well, again, I have never done any of 
these so I can't reply from personal experience. 

Q. Does anyone on the panel have 
experience on how this assessment is done? 

MR «KENNEDY: = Aces Yess I sdovmier 
Swenarchuk. 

Q. All right. Were you involved in 
doing these assessments yourself, Mr. Kennedy? 

A. Yes, I have been. 

OQ. And what was your practice for doing 
the assessments? 

A. Our practice was to field inspect all 
projects at some time either during the project being 
completedsor at’ thesconclustonsctethempro jects 

Of PS Aldeprogects: 

ASperes.: 

Q. And are you aware of whether that's 


the general practice in the Ministry? 
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Ape ele ers=myebeiaer that it is. 

Ove but you ‘don’t have information “on 
that? 

Av @NoV" As Mrv*Hynard”’ said, I”do ‘not 
have knowledge that it is that way. 

MR. GREENWOOD: A. I hesitated for a 
minute, Ms. Swenarchuk, because it has been since 
1984/85 that I was last involved, but that was the 
practice on the unit that I was Crown representative 
for at that time. 

Q. Was to -- you would field inspect 
every project? 

AISECorrect: 

Q. Can we turn now to paragraph 9 which 
is regeneration assessment and perhaps you would like 
to take the time to read 9.1 and 9.2. 

Now, as we see from the paragraph the 
company does the stocking assessments, and my question 
is: What information is provided to the Ministry with 
regard to these stocking assessments? 

MR. HYNARD: A. My understanding, Ms. 
Swenarchuk, is that on areas which had received the 
formal regeneration assessment, that that formal 
regeneration assessment would be submitted to the 


Minisitry.49 Tis Won ither other hand== 
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Os Excuse me. 

A. -~areas that were obviously above or 
below the stocking standards and a visual inspection 
was conducted, then it would be simply a map of the 
area. 

Q. What do you mean when you say a 
regeneration assessment would be provided? What is in 
that assessment? What sort of data does the Ministry 
have? 

A. Whatever data was collected by the 
company to determine the stocking levels on that area. 
Many groundrules and I think most groundrules, if not 
all, specify the regeneration assessment methodology 
that will be used. 

If you give me a moment I will just check 
these groundrules to see what methodology will be used. 
No, I don't see anything in here that states precisely 
the methodology that would be employed. It just says 
that for areas obviously above or below, a visual 
inspection may be sufficient. On other areas a more 
formal method of assessment will be carried out. It 
doesn't specify. 

Q. Well, can somebody tell us what data 
the Ministry receives from an FMA holder and in what 


form with regard to the results of the stocking 
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assessments? 

MR. KENNEDY: A. Ms. Swenarchuk, perhaps 
I can help you out there. The annual reports that are 
filed annually with the annual work schedule outline 
ive report of stocking assessments that have been 
carried out in the -- for FMAs and gives a detailed 
breakdown of the working group, the areas assessed by 
working group that is, and the stocking levels that 
exist on that. And this information is contained in 
the Timber Management Planning Manual on pages 162 and 
Vooe 

Q. Okay. So for each FMA then the 
Ministry does have information on stocking assessments 
done on an annual basis? 

ALjmxLes. 

O”. s Nowa 

A. At the management unit level for that 
particular area. 

MRoMHYNARD?tayvA> @Yesite-And for those 
areas treated by the company in the fifth year 
following harvest or treatment. 

Q. You are talking now about stocking 
assessments? 

Aw Yes. 


Q. Would you repeat that, Mr. Hynard? 
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A. Yes, the company information would 
apply only to those areas that were treated by the 
company. #eltbawould not@apply jatornvexamplenetogarecas 
that were treated by the Ministry during the phase-in 
period joniprioputo the signing vand Peewouldapply =—-— 
those assessments would be conducted in the fifth year 
following harvest or treatment. So it would not apply 
to areas that were treated the year before or two years 
before. 

Oenithatets “rights 

AS eerRacihte 

Oe » Powantretorbetclear ontthateatoo. You 
don't have an assessment from the company, as I 
understand it, until five years after treatment? 

Ay ona sma oh t. 

Q. So does the Ministry then, for 
example, not have second-year stocking results from FMA 
holders? 

A. There is no requirement that the 
agreement holder provide the results of any other 
assessment work he performs. 

Q. Only five-year assessments? 

AL DAA Gigs earl hore 

OPS ALLY rights Now, «slbewe Nookeataous 


Interrogatory No. 15 again, given that the Ministry 
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receives that information at least on a five-year 
basis, I am wondering why it is that we were told that 
no information -- information of this nature is not 
readily available for FMA areas and why no data was 

we eae on FMAs at all? 

Ae Well, the reason for@thatewas that -— 
I think the words were that information was not readily 
available. Your request asked for regeneration results 
by silvicultural harvest system and regeneration method 
by working group for a number of districts. 

The information provided by the company 
is not broken down in that form. We would have to go 
back to the agreement holder and ask him to sort on 
that basis, so it was not readily available as you 
asked. 

Q. First of all, we asked for past 
results of artificial and natural regeneration by 
silvicultural system, yes. We did not specify -- 
sorry, yes, we did specify by species. 

Alsls GLC) temmecie VOU S010 aurnanexet in that 
detail then, what detail do you get is the question. 

Do you get any correlation between FMA assessment 
results and silvicultural system, for example? 

A. No, we get the results of the 


regeneration assessments conducted by working group or 
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foresteunitsabut notyby treatments types exournmusec 
remember you asked for treatment type by artificial 
versus natural and by silvicultural harvest system. 

Q. Okay. Do you get a breakdown then as 
between artificial and natural regeneration assessment 
results? 

A. There is no requirement that they be 
broken down in that fashion. 

Q. Okay. So you don't then have a 
basis, for example, for comparing success rates between 
artificial and natural regeneration on those areas? 

ALO Welly we =“enoP eb wouldntesay that 
necessarily. We were unable to answer your 
imterrogatory lineathat (fashion .- 

Q. Let me place the question more 
broadly then, because again we are concerned -- I am 
concerned here with data available regarding FMA 
SUCCES s scales. 

My question then is: Does the Ministry 
have the data to assess and compare success rates 
between artificial and natural regeneration in these 
FMA reports? 

A. We have that capability by virtue of 
the fact that we have the records of areas treated by 


the company according to treatment type and 
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Silvicultural harvest system, and when the stocking 
assessments are performed by the company and later when 
the free to grow assessments are done we have those 
records. And it is possible to correlate them, and so 
we have the capability to do so. However, we do not 
have that data in the form that would enable us to 
reply to your interrogatory. 

Q. Leave the interrogatory aside for a 
moment. So you are saying then that the data exists 
within the Ministry to do that kind of comparison 
between artificial and natural regeneration success 
rates? . 

A. I believe it would be possible for a 
district, if it wished to analyse that particular 
thing, to do so. Mind you, it would be an enormous 
job. It would depend exactly on what kind of analysis, 
what kind of treatments, on what kind of site types. 
You are talking about an enormous task. 

If it was a matter of particular concern 
to the Ministry they would be capable of doing so, I 
believe. 

Q. Mr. Waito, do you have experience 
with this area? You were a silvicultural officer at 
one point. 


MR. WAITO: A. Well, regional 
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specialist. 

Q. Right. Have you had occasion to deal 
with the silvicultural success rates from FMA holders? 

A. No, I. haven't... As awunitwforester I 
had the opportunity of viewing various silvicultural 
treatments and coming to my own conclusions as to what 
was successful, what wasn't successful ona 
site-by-site basis, but I haven't had any experience in 
analysing the kind of information that you have been 
speaking about here in my position as a specialist. 

Otiwiss ite fairs torconcliudemtnart the 
Ministry does not examine the FMA silvicultural results 
to compare success rates as between natural and 
artificial regeneration treatments? 

A.) inva formal, waved taas faireto 
conclude that. We were not provided with the kind of 
information that would allow us to do that on a routine 
and in a formal way. 

However, I think by the same token, as 
Peter indicated, it is still possible to make those 
comparisons, but it would be on a case-by-case and ona 
Site-specific situation. 

Osu Allerighte Which breingssmne to my 
next question. Is the data provided to the Ministry by 


the company in these assessment results correlated to 
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Site types; that is, does it in any way identify the 
Site types for which given levels of success are 
reported? 

A. .I think the only .description'of«site 
type would be the working group, so the answer is no, 
the information is not provided by site type. 

MR. HYNARD: A. However the individual 
assessments are done on a project or area basis and so 
it would be possible to correlate them. 

One Leawouldsbe possible but, again, I 
understand it is not routinely done? 

AmeaThatuwsmcorrect: 

Q. So they are not correlated then by 
Site types or by silvicultural treatment types? 

A. The summaries that the company 
provides in its annual report are not, no. The 
individual assessments are done on a project basis and 
that would be possible to do. 

Q. Again, possible but not done? 

Ay al can tesayeit is never done. It gus 
certainly not noutinertosdo, 1. 

Q. It is not part of how you deal with 
this data that comes in from the company? 

AbeeNOsethatas rights 


MR. KENNEDY: A. Ms. Swenarchuk, if I 
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might add something there. What isn't being said is 
that there is an assessment of the success of areas 
treated versus untreated and that takes place in the 
form of free to grow surveys. 

QO. I was just coming to those, yes. 

A. And that information is reported both 
annually and at the five-year level. 

Q. And is it reported with relation to 
Silvicultural treatment? 

Peo O pee Cand Sano ts 

Ow And what  "aboutrwith relatltonece site 
types? 

A PENO pert 25 noe. 

erOe eT Allergic apeele fwe Catt Look sat 

Paragraph "9-2 which hasVtotto with free tosgrow 
assessments. If I understand correctly, upon being 
declared free to grow, a stand is then calculated back 
into the FRI for maximum annual depletion purposes; is 
dl uy oR Bly 

MR eH YNAKD GA pee CS ttelSaumeeSs 

Q. So from that perspective of course 
the company certainly has an interest in identifying 
stands that are free to grow? 

A. Yes, it does. 


OM SANCECOULImYVOUGUSteSpeCubyetonmeis 
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again, Mr. Kennedy, exactly what are the records, the 
type of records that the Ministry obtains on a free.to 
grow assessment? 

MR. KENNEDY: A. If I could just have a 
moment. 

Q. You are reading from the Timber 
Management Planning Manual, are you, Mr. Kennedy? 

A. I was about to start with paragraph 
Denon pages | eOreh ant bi bao 3 

OpeEAlTenzaght. 

Apes leew saustapointwoututhatawhensga 
free to grow request is made of the Ministry, which 
takes place through the annual work schedule, the 
request is accompanied by a map of the area that is 
submitted, the forest unit designation is suggested for 
that area, and a description of the assessment system 
used by the company, as well as a summary of the 
results obtained. But further to that, in the Timber 
Management Planning Manual, in the annual report 
requirements -- 

Q. What page is that, please? 

A. And now I am now reading from page 
161, is a requirement to file annually a record of the 
areas that had been assessed during the previous year, 


a recording of the amount of that area that has been 
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approved to go back into the MAD land base, it is 
declared free to grow. Those areas are reported by 
working group and by treated or untreated and that is 
on an annual basis. 

There is a similar table which is 
prepared as part of the report of past forest 
operations, and I direct your attention to page 47 of 
the Timber Management Planning Manual. 

I would simply advise you that this isa 
summary of the five individual annual reports, and I 
would also™point our toFtyou it 1s" the epontiotepasr 
forest operations that is used to update the status of 
the land base on a management unit prior to the 
beginning of a new timber management plan, where it is 
then that areas that have been successfully regenerated 
are recorded and re-entered into the land, as well as 
the report of past operations allows for a review of 
the treatments that have taken place during the 
previous five years. 

And through the summary and conclusions 
there wis: an “opportuni tyetomeciestorestermeana thempublic 
to review the success of the treatments on the 
management unit prior to beginning the new plan. 

Q. So then we now have in the annual 


reports some assessment of results of the stocking 
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assessments taken in that year? 

A. Taken in the previous year, yes. 

QOon, Okay 

A@esANGetemight saddmthat an partiour 
ability to answer the Question 15 -- although this 
information is contained in the Timber Management 
Planning Manual, you will recall it has only been in 
place since '86. 

I believe your request in Question 15 
dealt with the period back in the mid 70s; hence, our 
inability to supply some of that information on an FMA 
basis. 

Q. Are you saying that the Ministry has 
no data on FMA success rates prior to '86 or collected 
none) priorto £86? 

Aly SNOF Le Ne nNOte mei am mimplysindacating 
that it is now standard practice for all management 
units, both Crown, company and FMA holders to supply 
this information on an annual basis and summarize it as 
part of the report, past forest operations. 

Q. Okay. When we look at page -- the 
chart on page 47, the Timber Management Planning 
Manuals — 

THE CHAIRMAN: We don't have that manual 


in front of us, Ms. Swenarchuk. 
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MS. SWENARCHUK: I understand that, Mr. 
Chairman. I was not anticipating this, however, I 
think I can deal with the question in any event. 

Q. Basically you agree with me, Mr. 
Kennedy, it has two categories of assessment results, 
those from treated areas and those from untreated 
areas; is that not correct? 

MR KENNEDY: AS’ sthatus correct.) That 
is a division on the table. 

OF P*T That's "right. @ "Now, cdopthesuntreatca 
areas -- does that section correspond to areas left for 
natural regeneration? 

Tawar "putestie question more broadly: 
What is an untreated area on this chart? 

MR. HYNARD: A. I believe untreated in 
that case would refer to the fact that the area had 


been harvested but had received no regeneration 


Creatmentrolwany kind. sO it wWOUld=retermtom=une area 
that was shown in white on Exhibit -- I will find the 
number. 


Q. Perhaps we can make this shorter, Mr. 
Hynard. Are you suggesting then that untreated on this 
result -- on this chart refers not to areas necessarily 
left for natural regeneration but areas on which a 


treatment of some sort, perhaps planned, has not yet 
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been carried out? 

A. My understanding is that if an area 
has been left for natural regeneration but had been 
assisted in some fashion, for example, by strip cutting 
OnesSCanit acablonmroranatunralyeathat Kindwofething, “then 
that would have been treated. 

Areas which were harvested without any 
follow-up treatment would be in the second category. 
That's my understanding. 

Q. Yes. Areas harvested without a 
follow-up treatment, you say, are in the second 
category? 

ATP ELeSs:. 

Q. My question is: Is that a question 
of time, that the treatment has not yet been done for 
whatever reason, or is it an area on which there isn't 
going to be a treatment because this prescription is 
natural regeneration unassisted? 

Ais a AeIQueSsii= 

Q. What I want to know is whether this 
chart delineates results as between artificial 
regeneration efforts and natural regeneration efforts 
Ovasno tice: 

A. Could you give me just a moment, 


please. 
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MS. BLASTORAH: Mr. Chairman, I believe 
the exhibit Mr. Hynard referred to earlier was 534A. 
MR. HYNARD: Our understanding is that it 


can't be used specifically to delineate between 


artificial and natural. It is referring to treated and 
untreated. If it had received a treatment of some kind 
CoOwassistere 1 Cewouldwerauleainto the firstecategory aco 


some natural regeneration would be in that first 
category. 

MS. SWENARCHUK: QQ. But it doesn't 
constitute a breakdown between the two approaches? 

MR. HYNARD: A. No. 

QO. Just? to’ be clear on this aqaanes Mr. 
Kennedy. With respect to the free to grow assessments, 
the™chart, thatecontrols that 1S) at page’ loge ao mtnat 
ragnte: 

MR. KENNEDY: A. In the Timber 
Management Planning Manual on page 161 you will find an 
ouvtline’ of Tabler67.ianide themtitie: of thaty tabueus 
Annual Report of Free to Grow Assessment and Success, 
and the corresponding table that is used in the fifth 
year report of past forest operations is found on page 
47 which is titled Table 4.7, Report of Free to Grow 
Assessment and Success. 


Ow “Thank jyou. @Couldem® direct your 
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attention now to page 13 of the groundrules, paragraph 
15 which has to do with the integration of other 
resource values in timber management. 

Mr. Greenwood or Mr. Kennedy or whoever 
else has experience with this. As I understand it, the 
third paragraph of that section specifies that: 

"Where required, additional cost for 

specified harvest and regeneration 

activities agreed to in the annual work 
schedule will be paid by the Minister." 

Now, is this an indication that on FMAs 
where particular prescriptions exist for protection of 
an area of concern that payments to the company may be 
made for carrying out those prescriptions other than -- 
these prescriptions being other than, as the Ministry 
says, normal forest operation? 

MR. GREENWOOD: A. ieanesocrvarticamenot 
familiar with this particular clause. 

Q. Mr. Kennedy? 

Mr. Greenwood, are you suggesting then 
that this clause is not common in other FMAs? 

A. No, I am suggesting my experience 
with FMAs is five years old. I-:am just not familiar 
with this clause or how it has been applied. 


Oud BALLAD igh te 
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MR. KENNEDY: A. I can advise you that 
the FMAs that I have worked with did not have a clause 
that was similar to this. However, I believe it is 
just recording the fact that the activities undertaken 
by the company would be reimbursed according to the 
rates set out in Schedule D to that agreement. 

Q. I guess my interest here is whether 
this is a process by which FMA holders can receive 
compensation for amending the practices in an area of 
concern to some practice other than normal forest 
operations, and when I read those two paragraphs 
together it appears to me that that is the approach. 

I haven't heard about that before and I 
am interested in, you know, for what practices they can 
be compensated. 

A. No, that is not the approach. The 
paragraphs are simply outlining the fact that the 
treatments, if carried out, would be reimbursed again 
according to the agreed to rates that are set out in 
Schedule D. 

For instance, if a form of planting is 
required within the area of concern, then the rates 
would be paid according to the schedule. 

Q. What would be referred to as 


specified harvest activities then in an area of 
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concern? I don't see any reference to compensation for 
specified harvest practices in Schedule D. 

A. I agree that you do not see a direct 
reference to that in Schedule D...I believe in this 
particular agreement the phrase harvest activities is 
being used in a broader context than we use here in the 
hearing room, and there is an associated access 
consideration in the phrase harvest activities that are 
used in this FMA, and I would suggest in others. 

And there is a clause within the 
agreement that deals with providing a form of access to 
facilitate regeneration treatments and reimbursing the 
company for those costs of that access that would 
perhaps not normally occur to facilitate the renewal of 
the area. An example of that may be to -- 

Q. Mr. Kennedy, the sentence -- the 
paragraph goes on to refer again to harvest practices: 

"The company will have the option of not 

harvesting allocated stands within an 

area of concern if agreement on cut 
disposition cannot be reached." 

It appears to be dealing with the 
question of harvest. 

MS. SWENARCHUK: If no one on the panel 


has experience with this, what I would ask, Mr. 
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Chairman, asthate thes Ministry inform Use —eL ameaskiung 
for an undertaking - of whether there is a practice or 
whether there are examples of compensating companies 
for practices other than normal harvest practices in 
areas of concern. 

MS? 7CRONK: 92 Ll mUvsonry, oMreechairman. 7. 
don't rise to object. Why doesn't Ms. Swenarchuk put 
that question to the panel, that hasn't been put to the 
panel yet. Let's find out if they know. 

THEGCHALTRMAN:? @*2°thinkathat is faggqood 
suggestion. Well, the presumption is they don't know-- 
MS. SWENARCHUK: All right. 

THE CHAIRMAN: --but perhaps they do. 

MS. SWENARCHUK: I thought they had 
answered that question and that they didn't know. 

©. 7 However, 1f “thattrs notttheticaseneMr. 
Hynard, you seem to be wanting to jump in again. 

MR: “HYNARD?” A= No.» I Just wanted sto 
have that question clear in my mind, since it appears 
you faresgoing itowpub at fo ws sagain. 

OMPTALMerightaeers thenesa practice: or 
are there examples of companies being compensated for 
harvest practices in areas of concern that differ from 
what -- the term that has been used in this hearing 


which is normal harvest practice? 
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A. No, I am not able to answer that 
question. 

THE CHAIRMAN: Can anyone else on the 
panel answer that? 

MR. KENNEDY: I can advise you that there 
is no such payments. 

MS. SWENARCHUK: There is no such 
payment. 

Q. And as far as you are concerned, this 
paragraph refers to road construction? 

MR. KENNEDY: A. I believe it is 
referring to the use of access to facilitate 
regeneration within an area of concern, yes. 

Q. Although the phrasing refers to 
specified harvest and regeneration activities? 

AsAY eS? 

Q. Can the panel members tell me if this 
paragraph is representative of other FMAs? Do other 
FMAs include this paragraph as well? 

MR. HYNARD: A. The wording of this one 
is different than I am familiar with, I think for the 
reason that it is made to correspond to the new timber 
management planning Sie eae and I am familiar with the 
old process. But there are Similar paragraphs in the 


groundrules of other agreements. 
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Q. Similar in what respect? 

A. Similar in that the first sentence 
and the second sentence in the third paragraph of 
Section 15 are similar. They speak to additional 
costs, they speak to harvest and regeneration, they 
speak to specifying it in an annual plan and the 
company having the option of not harvesting if 
agreement is not reached on that disposition. Those 
elements I have seen in other agreements. 

OtPPAnd a sSeit your=anftonmatvons asiwell 
that in fact no payments for such additional costs are 
made? 

A. Well, your question was: Can we 
provide a practice, a statement of practice or examples 
of that having been done and I am unable to do that. I 
am not aware of specific examples. I have not seen a 
stated practice for the implementation of those words. 

THE CHAIRMAN: No, but are we to take 
that Mr. Kennedy's last answer where he said that he 
can answer that, no payments have been made, refers to 
the fact that no payments have been made for other than 
normal harvesting practices and that you, Mr. Kennedy, 
believe that any payments that might have been made 
would relate only to additional cost relative to roads 


for assisting in regeneration? 
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Is that the import of your answer? 

MR. KENNEDY: Additional costs that are 
associated with regeneration, yes. I believe Ms. 
Swenarchuk'’s question was compensation for altering 
harvest practices. 

THE CHAIRMAN: And your answer to that 
was no? 

MR. KENNEDY: Was no. If I might provide 
an example perhaps it would clear up... 

MS. SWENARCHUK: QQ. Does it have to do 
with harvest practice? 

MR SK ENNEDY a Ae eNO ae elewaseachinking fot 
one that would do with regeneration practice. Perhaps 
within a particular area of concern, if a selection 
harvesting had been permitted within the area, it would 
be difficult to conduct what I would call normal site 
preparation treatments. 

If it was desired to carry out a planting 
operation, it would be reasonable for a forester to 
prescribe a hand-scalping treatment, a form of manual 
Site preparation at the time of the planting. On 
operations such as that there would be a significant 
increase in cost that would not be reflected in the 
cost of the treatments that are outlined in Schedule D. 


And as part of developing the 
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prescription for the area of concern, there would be an 
agreement that it would be an acceptable thing to do, 
to"carry our that treatment, “tor the Companys coeincur 
higher costs and for the Crown to reimburse the company 
for those additional costs that would not be shown in 
the schedule. 

Q. Fine. Mr. Kennedy, we have already 
heard testimony that no FMA holders receive payments 
for using modified cutting for regeneration purposes, 
and ¥E just wank cto add toethac-. 

I take it then that no FMA holders are 
receiving payment either for using modified cutting or 
different harvest practices in areas of concern, it 
Simply completes the picture? 

A. Your understanding is correct. 

MS. SWENARCHUK: Now, Mr. Chairman, next 
starting on page 14, I believe the next six pages 
consist of silvicultural prescriptions and regeneration 
standards, and particularly page 14 and 15 and 16 have 
to do with -- largely with conifer species and 17 and 
18 with hardwood species, and then 19 all working 
groups on non-treatable areas. 

OF "EMTs Walto, would vouelike=to take a4 
moment to look at the three pages that have to do with 


conifers, VE "that "would vbe fair. 
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MR. WAITO: A. Okay. 

Q. Okay. So would you agree with me 
then that clearcutting is an option on all site types 
except for jack pine, non-prime sites relying on 
natural regeneration for poplar and birch - that's the 
third column down on the first page - otherwise clear 
Gubtingsis#eoneoption oneall site types? 

Ass Yes; \you are correct. 

MR. FREIDIN: I am sorry, where are we 
referring? I can't follow. 

MS. SWENARCHUK: We are looking at page 
Lavelo@and, 16 ,.the siivicultural groundrules. 

MR. FREIDIN: The specific portion that 
you were just referring to? 

MS. SWENARCHUK: I was referring to those 
three pages. 

MRISERELIDIN: SALI @right. 

MS. SWENARCHUK: Q. And the stocking 
standards for the various species are in the two right- 
hand columns? 

MR mWAETOsmeAs ee res. 

QO. And would you agree with me that the 
objectives stated for stocking is 70 per cent for both 
artificial and natural regeneration, that's the 


objective, and the minimum for both natural and 
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artificial is 40 per cent except for poplar and birch, 
and 50 per cent where there would be a conifer mix of 
jack pine and black spruce? 

A. Yes, I believe you have described it 
fairly accurately. 

Q. Now, in Panel 4 the Board heard 
evidence about the Forest Production Policy of Ontario, 
and the Panel 4 witness statement is Exhibit 135. And 
at page 65 of that witness statement we have some of 
the Forest Production Policy assumptions. 

The first assumption listed is that we 
will receive a yield of 10 cunits per acre from natural 
regeneration and 20 cunits per acre from treated areas. 

A. Yes, I see that. 

Q. So you will agree then that the 
Forest Production Policy assumes better results and 
better yields on treated areas, or I will use the 
phrase here, artificially regenerated areas? 

A. The assumptions that were made back 
in 1972, when they first developed the Forest 
Production Policy, the first assumption is, as you have 
indicated payreldas! off 10 scunuts per acre tromenaturad 
regen and 20 cunits per acre from treated areas. 

Q. And I believe Mr. Carey testified in 


Panel 4 that - and you can verify this from your own 
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experience - the Forest Production Policy devised in 
1972 is still used in the sense that the targets there 
are still the targets used by the Ministry in 


establishing timber targets for each district, for 


example? 

A. The two targets I believe we are 
speaking of here are: One, the volume target, the 
old -- the FPP is still in place and the volume target 


for the province was 9.1-million cunits by the year 
2020. The other targets are of course hectares renewed 
or treated which are included in the implementation 
schedule. 

QO. But is not the underlying assumption 
that artificial regenerated sites will give better 
yields still a practising assumption? 

Asiid. believe it -- according to thisjlif 
we are still following the old FPP, I think the 
assumption is still valid generally speaking. 

Ope Rights awoostnatl beingsthe,~casey. Igam 
surprised to see that in the silvicultural groundrules 
here we have the same expectation, the same objectives 
and minima for both artificial and natural 
regeneration. Can you explain why that is? 

A. Well, in the silvicultural 


groundrules we are talking about stocking standards 
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which are quite different from yield figures which 
are -- the assumptions that were included in the Forest 
ProductioneropLey. 

Stocking or the number of trees that 
would grow on a site obviously will have an impact on 
future yield, but just because the numbers are the same 
for artificial and natural does not mean to say that 
the expected yields will be the same. 

OF ReALISrignht as ssOearesVOuURS ay Nomtcnen 
that you could have the same stocking results and yet 
have the stand producing twice the yield? 

Aweaeves;, you cold: 

Q. And are you saying that you can 
assume that even with the same stocking results the 
artificially regenerated stand will produce twice the 
yield? 

A. I don't think you can assume. For 
instance, a naturally regenerated poplar stand at 
maturity -- I have had experience with poplar stands 
producing 60 /*70,780 }cunits per =acremandamthcose would be 
I think very high production levels if you are looking 
at conifer stands on the same site. So your yield at 
maturity is very site-specific, it is very 
species-specific. 


I think the Forest Production policy when 
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it was first developed many years ago took a -- they 
made some average yield assumptions and I don't know on 
what basis the assumptions were made, what growth and 
yield information. I have no knowledge of that. They 
Simply made some average yield assumptions and 
developed a policy from there. 

O-mewel ly ewolldeit be*fair *invyyour 
professional experience to conclude that where stocking 
assessments for natural and artificial stands are 
Similar that it is unlikely that the artificial stand 
is in fact going to have twice the yield? 

Atwell twouldnat esaviesa Lees sinbikely; 
again, it is very site-specific. You may have a 
lowland -- 

Q. Let's talk generally across the 
province, Mr. Waito. 

MR. FREIDIN: Maybe just let him answer 
the question. 

MR. WAITO: Generally twice. I really 
couldn't comment on whether... 

MR. GREENWOOD: Ms. Swenarchuk, Mr. Carey 
in his evidence on page 25 on Panel 4 did in fact speak 
to your line of questioning. 

There is a paragraph there, two of them 


actually, 17 and 18, where he speaks directly to the 
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assumption that you are referring to, the 10 and the 20 
cunits. And the comment was that: 
"The second major assumption..." 


This is referring to those two levels: 


"...upon which the Forest Production 

Policy was based was that sites will 

regenerate without regeneration treatment 

would yield an average 10 cunits per 

acre, and on sites which received a 

regeneration treatment would yield an 

average 20." 

Which you have stated. 

He then goes on to say that these average 
yield assumptions were crude at best because they did 
not take into account what Mr. Waito has just been 
Saying. Consideration for differences in site 
conditions or species, nor do they consider the effects 
ofediffering levels of sailvicul turaleerrort: 

Within your natural here, there is -- on 
page 14 of the groundrules there is reference to site 
preparation. So there is a level of silvicultural 
effortthere sat eistamlowermettorr, top Instancelethan 
Site preparation in planting. 

So I think what Mr. Carey was saying was 


that’ there*is*variability invthe silvicultural) effort 
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as well as those other things such as site, and you 
can't simply -- it is an assumption that would need to 
be looked at, you can't simply say 10 and 20. 

MS. SWENARCHUK: Q. Yes. I am sure 
that's true, Mr. Greenwood. If we move on from that 
assumption, isn't it also true that when we were faced 
with stocking standards that are essentially the same 
for artificial and natural regeneration, we are 
unlikely to be producing stands that have -- that 
accord with that original assumption; we are unlikely 
to be producing stands in which the artificially 
regenerated stands have twice the volume or the yield 
of the natural producing stands? ‘ 

MR GREENWOOD: —A.SENo; sledonstethink,. 
would say unlikely. I would say that depending on the 
Site, the species and the level of silvicultural effort 
you may or you may not, it depends on those factors. 

If one put a significant silvicultural 
effort into a site, if the condition of that site was 
suitable for that effort, if the species that was put 
on that site was adapted to that site, one may get 
twice as much than if that site was left for natural, 
but it would depend on those factors. 

I think that was the clarification that 


was -- that we were attempting to make in Panel 4, that 
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that is something that would have to be revisited. It 
was a crude estimate. 

Q. Right, it was a crude estimate. 

A. But I don't think it falls outside 
the realm of possibility given all those other factors 
that one would take into account. 

Q. Okay. So it is your evidence then 
that stocking standards - this is a hypothetical - a 
stocking standard -- a regeneration effort of a 
particular species on a particular site, are you saying 
then that you could expect that even if you had the 
same stocking standard on that resulting stand produced 
through artificial regeneration you would have twice 
the yield of one produced naturally? 

THE CHAIRMAN: No. Ms. Swenarchuk, 
without going around in a circle again, I think what 
the witness has stated a couple of times is basically 
it really depends on a bunch of other factors. 

Tt 1s notetomsay. thatetheviwony tahave 
twice the amount, but that's dependent on specie, 
specific site, and specific level of effort. It is not 
to say it will, it again depends on those basically 
three factors and perhaps some other ones. 

so you really can‘t tell what the level 


will be, whether it will be twice as much as 
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regeneration until you have considered individually 
those factors. 

Is that basically your evidence, Mr. 
Greenwood? 

MR. GREENWOOD: That was my evidence, 
yes. 

Momo WENARCHU KemeeAL | eri ght. 

Q. So that when you look at the stocking 
standards in this FMA, am I correct in assuming that 
you don't expect necessarily that at the end of the day 
the artificially regenerated stands will produce twice 
the yield of the naturally regenerated stands; they may 
or they may not? 

MReee ALO; eeeA mee CO nike hates eto) i. me 
think the important difference between artificial and 
natural is not so much we get all hung up on volume, 
but on certain site types under certain conditions it 
has been my experience that the only way you are going 
to get conifer there, irregardless of what the volume 
is, is by practising artificial regeneration 
techniques. 

Anderlssthinks thatekindwots thinking, is 
behind the silvicultural groundrules much more so than 
the feeling that because we are practising artificial 


regeneration on a particular site we are going to get 
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10 or 20 or 100 per cent, whatever the number might be, 
greater yield. 

I think the groundrules reflect the sites 
that the forester has to deal with, they reflect the 
proposed working group and the prescription and the 
prescription then embodies the concept of degree of 
risk, risk of failure to achieve the objectives. 

And if you take the jack pine, the first 
one where the -- in the first row where the first 
preference is to site prepare and plant, on those 
particular sites they are described as richer sites 
with sandy loams and sandy clay loams, the most assured 
method of getting success -- of meeting your minimal 
stocking standards here is through site preparing and 
planting. 

The second choice is site preparing and 
seeding because that's the only other choice for jack 
piney you “either ™ plant ator yousseed ditheeilt.is a 
higher risk option because of the site type that they 
are dealing with here, and the business of whether 
planting will produce greater yield over seeding is 
really noteso’ much oOfsanconcernr 

The initial concern is with getting the 
conifer stand established in the first place and that's 


what is embodied in the silvicultural groundrules. I 
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don't know if that helps. 

THE CHAIRMAN: So are you indicating, Mr. 
Waito, that really when you are looking at the 
regeneration efforts in terms of artificial and natural 
it is specie driven to the extent as to what the 
objective is? 

If you want a particular specie on that 
Site, taking into account the characteristics of that 
Site, that will determine to a large extent what type 
of regeneration you are going to follow and what effort 
or level of regeneration you are going to have to make 
in respect of meeting your objectives which may be to 


put jack pine on that particular site or some other 


specie? 

MR SWAT TOSS The tas tcomrectea. And I woutld 
also like to add one more factor - and it's not really 
spelled out in the silvicultural groundrules - but it 


is the probability of being successful and the site 
conditions which you have to deal with are going to 
have a major impact on your probability of success and 
we do have some control over increasing the probability 
of success by changing the renewal prescription. 

MS. SWENARCHUK: Mr. Chairman, I would 
justaehike ito, pointwoututhatithere jisvaisite-specific 


element to viewing regeneration and then there is the 
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province-wide perspective which has to do with, amongst 
other things, meeting the purpose of the undertaking as 
expressed by the Ministry -- 

MS. CRONK? "i'm sorry, Mre Chatrman.ae Is 
my friend now giving evidence? Obviously I have no 
objection being here with the rest of the world for as 
long as it takes for the questions, but I do object to 
counsel giving evidence to the Board. 

MS.) *SWENARCHUR: PNO, Wile am not giving 
evidence. I am not giving evidence, Ms. Cronk. 

MS. CRONK: I object to the exchange 
then, Mr. Chairman, subject to the ruling. 

THE CHAIRMAN: Well, I think Ms. 
Swenarchuk, if you are going to indicate what, in your 
view, the undertaking has to accomplish, we should 
either be leaving that to argument at the end of the 
day or in the form of specific questions to the 
witnesses. 

MS. SWENARCHUK: Mr. Chairman, the 
purpose of the undertaking is expressed in the EA 
document. 

THE? CHATRMAN waves. 

MS. SWENARCHUK: I am merely 
attempting -- 


THE CHAIRMAN: But there is 
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interpretation to be placed on what that means, which I 
think ultimately would be for the Board and can be 
addressed in argument by the parties. 

MS. SWENARCHUK: I was merely attempting 
to be helpful in identifying the reason that I am 
looking at the overall yield question, as well as the 
individual site regeneration question and it is that 
relationship that I am talking about. 

MR. FREIDIN: Mr. Chairman, if she is 
concerned about volume she can ask questions about 
volume, but I don't think she has to get into the 
interpretation of the... 

THE CHAIRMAN: Okay. Why don't we move 
to a specific question and then we will deal with a 
further question if there is an objection. 

MS. SWENARCHUK: I didn't have any more 
questions in that area, Mr. Chairman. 

THE CHAIRMAN: Very well. 

MS. SWENARCHUK: Q. Mr. Waito, when we 
look at the,.silvicultural specification, page 14, for 
jack pine for example, the first site description is 
all site classes, richer sites with sandy loam and 
sandy clay loam, and the first preferred silvicultural 
prescription - I believe you said the first one is 


usually the preferred - is-- 
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MR. WAITO: Yes. 


Q. --to site prepare and plant, and the 


objective then is 70 per cent jack pine and the minimum 


is 40 -- or 50 per cent mixed conifer? 


earlier, 


MRP WALTO?= e Ate? Liawe Ser rontce 
OO. PALISaricqghnt=. Intiacl,.as wesnoticed 


that objective applies to all -- virtually all 


the site types and species types and my question is: 


Trethrs 


is a rich site and we are utilizing planting as 


a technique which is, as we know, the most expensive 


technique-- 


A. That's right. 


Q. --why aren't we entitled to assume 


that greater success will occur on such a site with 


such planting than on a poorer site with a less 


intensive management technique? 


A. That is a fair question, and in this 


particular FMA I might have the same question myself. 


I have reviewed a considerable number of 


groundrules for different FMAs and Crown units and in 


looking 


in the Panel 4 witness statement there are 


regional free to grow benchmark standards where -- in 


fact, generally you find where planting is prescribed 


the minimum and often the objective standard are 


higher, 


usuallyehorcor20gper centehignerm 1C collld be 
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more than that, set for natural regeneration. 

In this particular agreement the authors 
chose to run with the same minimum. I don't know why 
they chose to do that, but certainly there is 
considerable evidence around that foresters recognize 
that, because of the extra effort that goes into 
planting they have set a higher minimum standard. 

MR. HYNARD: A. The purpose of those 
stocking, standards ise threefold: s.Finst .ofyally,” tovset 
a standard of the amount of stocking that's necessary 
to grow another stand of that working group and whether 
it is by natural regeneration or artificial, 40 per 
cent stocking will grow another stand of that working 
group; secondly, to grow another commercial crop of 
timber, if 40 per cent is the minimum that was set as 
the amount of stocking necessary to grow another 
commercial crop of jack pine; and, thirdly, here it 
sets the company's retreatment obligations at its own 
expense. 

If we were to raise that minimum stocking 
standard to 50 per cent for planting, for example, and 
an assessment were to show 48 per cent - and we heard 
in Mr. Waito's evidence that 48 per cent stocking is 
good results - then to require that company to rip it 


all out of the ground at their own expense and retreat 


Farr & Associates Reporting, Inc. 


Baker ,Allin,Hogg 17794 


Hynard,Greenwood,Clark, 
Kennedy,Waito,Elliott 
cr ex (Swenarchuk) 


Vs"=— Well | ttawouldsbesridtculous- 

That's why 40 per cent has been 
established because -- that's my inference of why 40 
per cent has been established as the minimum. 


THE CHAIRMAN: That doesn't prevent a 
much higher yield? 

MR. HYNARD: That's right, and it doesn't 
prevent a much higher objective. You might ask them 
why is the objective the same for natural and 
arevivciay.— 

MS. SWENARCHUK: I asked that. 

MR. HYNARD: --given good sites and poor 
and that 70 per cent stocking is excellent stocking 
resulting from planting on a very rich site and it will 
give you a very high yield and a very high reward on 
the amount of effort you made. 

With respect to that last category, 
poor -- sorry, the middle category, all site classes 
but poorer sites with sand and sandy loam that are 
being site prepared for natural regeneration, 70 per 
cent stocking on a poor site is very reasonable to get. 
In fact, the poorer the site, the more likely you are 
to get higher stocking levels. 

And I think all of those reasons and all 


of those complexities answer your question. It is not 
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as simple as, if you spend more money shouldn't you get 
higher stocking. No, not necessarily. 

MS eo WENARGHUK a0 26 OmegG gbaGck eto lyour 
suggestion that the minimum standard is 50 per cent and 
stocking is at 48 per cent then the company should not 
have to rip it all out and retreat, «that of course ks 
going to be an element no matter what the standard is; 
isn ete? 

If the standard is 40 per cent and the 
stocking results come in at 38 you are going to have 
the same situation? 

MR. HYNARD: A. Yes. I have been faced 
with that very question myself. 

THE CHAIRMAN: But if you set the minimum 
at a certain level it is unlikely, with some kind of 
regeneration effort, particularly artificial, that you 
would fall below the minimum; is that correct? 

MR. HYNARD: Well, I think you ought to 
set it at where you think you really want to draw the 
line and certainly I would not be drawing the line at 
50 per cent stocking. 

In fact, there is evidence already in 
Whites pinebon imyeuniit Plsetay toatmOsper fcent: 

MS. SWENARCHUK: Q. So then I take it 


the evidence of the panel is that -- or just following 
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from what you said, Mr. Hynard, we should not expect 
that maximum investment, which will usually mean 
planting, can reasonably lead -- be expected to lead to 
better stocking results? 

MR. HYNARD: A. Yes, I think that's 
fair. I think that it doesn't necessarily lead to 
higher stocking results. 

And you will recall in the results that 
Mr. Waito presented from Hearst it showed very, very 
high stocking levels of black spruce natural 
regeneration and those were on lowland sites of 
mediocre productivity; very high stocking standards, 
much higher than you could obtain by planting trees on 
abrachfand*ditircultysa ter 

So that's right, there is not necessarily 
a direct correlation at all. That doesn't mean that 
the planting will not be rewarded by higher yields. 

MR. GREENWOOD: A. There is a perfect 
example of that right here with your third category 
where it is jack pine being cut with a partial cut. So 
the implication is that there is still something 
remaining, and knowledge of this area would suggest 
thateaasa poplarsandebircheinethis particularwarea within 
the area of the undertaking and poplar and birch, of 


course, naturally regenerate to very high stocking 
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levels. 

So in that scenario it falls exactly from 
what Mr. Hynard is saying. That is not only reflected 
in the objective but in the minimum, where the minimum 
has now increased to 70 per cent. So in a case like 
this, artificial renewal doesn't come in -- is not a 
factor in that the natural renewal, given that species, 
Ls¥so-highs——-"to such’ aehigh=stocking™ level 

Q. I am more concerned with conifers, 
Mr. Greenwood. Can you tell us whether in establishing 
these groundrules the stocking of the previous 
stands -- of the undisturbed stands is taken into 
account? 

MRis WA LO: MA be Lathinkre =awelleo le would 
have to say no. The reason I say no is we wouldn't 
know what the stocking of the previous stand was when 
it was a young juvenile stand. 

Stocking here -- and I think there has 
been some evidence given both in Panel 4 and, to some 
extent, by myself in trying to describe what is meant 
by stocking. Stocking in a young stand here is 
measured differently and means something different than 
stocking information that you would have for an 
original stand or a mature stand. 


So you use the same term, but you are 
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talking apples and oranges, so you could't really look 
at, for instance, an FRI description where it might 
have a stocking of .8 and compare that stocking figure 


to a stocking standard that you are establishing for a 


young stand as we have here. So it is not possible to 
directly compare. So the answer would be no, they 
WOULGI w% 


Q. Well, are the prescriptions set with 
any thought or reference to the yield of the previous 
stand? In other words, when these prescriptions are 
set is it within with the expectation that these 
standards in the long term over the growth of the 
forest will produce a forest of comparable yield to the 
forest that was there before? 

Ay “Ie think that setie Antentionyror 
possibly higher. A lot of these stands when they 
originate naturally probably -- well, I know for a 
fact, I have seen one, have very high stocking and you 
may have 100 per cent stocking with 30- or 40-, 50,000 
stems per hectare. 

It takes a long period of time before 
that= stand’ will vself=thaneitsel £, esoratemacunrityeyou 
may only be harvesting 3- or 400 stems per acre or 7- 
or 800 per hectare. 


The objective here when planting -- for 
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instance, 1,730 is what their prescription is per 
hectare. The objective there is to control the spacing 
of the stand so that you capture the productivity of 
that site and place the growth potential of that site 
on to what hopefully will be close to the number of 
stems that the stand can support at maturity. 

So by doing that it is possible to reduce 
the rotation and it is possible to produce a higher 
yield simply because the growth potential of the site 
is not going into a large number of stems which 
eventually die and fall out of the picture. 

Q. Does the Ministry have any studies of 
the yields being obtained from regenerated stands? 

You still use Plonski's yield tables for 
projections; do you not, and those are tables based 
only on undisturbed stands? 

As. eile tegssecorne Cts eilstamoawareso fran 
initiative that has been started recently to try and 
pull together growth and yield information for managed 
stands in Ontario. The problem is we have very little 
long-term growth and yield information for managed 
stands. 

In Thunder Bay, for example, there is a 
spacing trial that was established in the mid-1950s of 


the number of species and we are able to gather some 
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growth and yield information, but we just don't have a 
lot of growth and yield information for "managed stands 
in Ontario" on which to base yield curves that could be 
used in developing volume predictions based on the 
silvicultural prescriptions that we have here. 

MR. HYNARD: A. I guess there is one 
exception to that and that is red pine. There are 
growth and yield tables for managed red pine stands for 
the simple reason that red pine plantations have been 
established in southern Ontario long enough, 70 years 
or more, to establish -- to determine what that yield 
will be. 

Q. Okay. One last question on the 
stocking standards, and that is in the spruce working 
group we see an option here for block or strip cut. 
That’ s!) the» second part of ther column —— ons themcnart on 
page 14, spruce, all site classes, and one of the 
Options’ Wseblock  Onistripecuce 

And, again, the stocking standard is 70 
per cent and 40 per cent minimum, the same as for the 
more expensive options in other areas. 

I believe there has been evidence before 
the Board in previous panels and, again in the response 
LO*OUL UL enLOgatoLry NO. m2o(0) panies: Wid rede isc 


read it rather than referring to it: 
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"FMA holders at the present time are not 
compensated for any additional costs 
incurred for implementing modified 
eucttinges 

Now, if you can project similar stocking 
success rates for modified cutting as from the more 
expensive options, can you indicate why so little of it 
is done, 3 to 5 per cent only? 

MR. HYNARD: A. Yes, I can, and I gave 
those reasons in my direct evidence and that is, that 
the type of natural regeneration systems are limited 
according to suitable site and stand conditions. They 
cannot be applied everywhere, they cannot be used to 
replace artificial methods on other site types. 

They give comparable results, they can 
give very high stocking results on certain site types, 
but if you take that same cutting method and transplant 
it elsewhere to an entirely different site type you 
won't get those results, you will get a very high 
problem of failure. 

And for all the reasons that Mr. Waito 
gave in his direct evidence on artificial, those 
difficult competition-prone sites require planting. 

Q. And when we talk about modified 


cutting for black spruce, we are talking about boreal 
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forestry; are we not? 

A. Yes, we are. 

Q. And, once again, you are not 
experienced in boreal forestry; is not right? 

Ayre Nacesmecorrece . 

MRE’ WALTO®” “A.” If Go migqntaadd oneapoint 
here with respect to spruce. You will note that for - 
on page 14 for spruce that all three of those 
techniques have a1 in front of them under the 
Silvicultural prescription. 

SOe) in OCNerewords, 8b LOCK#Or SiLELDp 
cutting under the right site conditions and on the 
right sites is a preferred method of renewal; it is not 
the second choice under those circumstances, as with 
root seed tree. 

So -in that case --"in this @particular® set 
of groundrules site preparation followed by planting is 
not necessarily the first choice on these particular 
Site types. I think they tried to recognize that. As 
Peter has indicated, natural regeneration of spruce in 
particular is very, very site-specific, but a viable 
regeneration and renewal method when practised on the 
right site. 

O% SOmls tithe Ministry s position 


then? thatyonly” Sito 5¥perfcent or) the site types in’ the 
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boreal forest are suitable for black spruce 
regeneration for modified cutting? Is that what we 
should infer from that position? 

Aw a edonm. t think sso...) don teknow what 
the per cent is. I think sort of embodied in the whole 
thing is, again, the risk of failure and if, given the 
option possibly even on sites where modified cutting 
may have been an alternative, the option may still be 
to choose planting, I wouldn't want to suggest that 3 
to 5 per cent is the minimum, but I wouldn't want to 
hesitate a guess as to how much could be done; I just 
donmacekuow. 

MS. SWENARCHUK: This will probably be a 
convenient place for a break, Mr. Chairman. 

THE CHAIRMAN: Okay. The Board will rise 
for the lunch hour until 2:00 p.m. at which time we 
will come back and deliver our ruling on the pesticides 
issue at that time. 

MS. SWENARCHUK: It is beginning to look 
Une ke Lye eld emuewil tera nt ShelOday jaLOumy extreme 
regret, Mr. Chairman. 

THE CHAIRMAN: Thank you. 

---Luncheon recess taken at 12:10 p.m. 
---On resuming at 2:05 p.m. 


THE CHAIRMAN: Thank you. Be seated, 


Farr & Associates Reporting, Inc. 


24 


25 


RULING 17804 


please. 

Ladies and gentlemen, as indicated, the 
Board is going to deliver its ruling on the matter 
concerning the use of pesticides and for the purposes, 
as you will see from this ruling, the term pesticides 
will include herbicides as well and you will find it in 
tN Steril. 

What I intend to do is read the ruling 
into the record, and it will be available in a few 
minutes from Mr. Mander, and it will also be on the 
record in the transcript so that others who look at the 
transcripts only will be able to find out the details 
of it. I “em not going to go through the style vor cause 
for the proceeding, it is on plenty of documents. 


Then yiviingatve sent wted. 


RULING AND REASONS 


Forests for Tomorrow, a coalition of five groups and/or 


organizations in opposition to the Ministry of Natural 


Resources’ application before the Board, brought a 


motion pursuant to the Board's Rules of Practice and 


Procedure for: 


(a) an order compelling the proponent to call a 
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witness or witnesses of its choice qualified 

to give testimony on the potential health effects 
of the pest control products and formulations the 
proponent proposes to use within the area of the 
undertaking, after preparation and submission to 
the Board and the parties of a witness statement 
or statements for Panels XII and XIII, speaking 
to the potential human health effects of said 
products in compliance with section 5(3) of the 


Environmental Assessment Act; 


in the alternative, an Order compelling the 
proponent to call as its witness Leonard Ritter, 
to testify on the potential human health effects 
of the pest control products and formulations the 
proponent proposes to use within the area of the 
undertaking, after preparation and submission to 
the Board and the parties of a witness statement 
or statements for Panels XII and XIII speaking to 
the potential health effects of said control 
products in compliance with section 5(3) of the 


Environmental Assessment Act; 


in the further alternative, an Order requiring 


the proponent to withdraw from its statement 
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of evidence for Panel XII the document entitled 
"Regulation of Pesticides in Canada", prepared 
by Wayne S. Ormrod and Leonard Ritter, dated 
December 14th, 1988 and paragraphs 1, 2 and 3 
of the witness statement, being pages 66 and 

67 of the said Panel, and paragraph 1 of Panel 
XIII witness statement, being pages 65 of the 


Panel; and 


(d) such further and other relief as counsel may 


advise or this Board permit. 


In view of the importance of this issue in terms of the 
undertaking before the Board and the potential impact 
of the Board's ruling on the hearing process relative 
to this hearing and others, the Board requested that 
the applicant and all parties who wish to respond to 
this motion prepare written statements of fact and law 
to be filed with the Board and exchanged among the 


parties receiving full-time correspondence. 


The Board thereupon set May 8th as the date for the 
return of the motion and on May 8th and May 9th, 1989, 
heard submissions from counsel from Forests for 


Tomorrow, the Ministry of the Environment (MOE), the 
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Ontario Forest Industry Association and Ontario Lumber 
Manufacturers' Association (OFIA/OLMA) and the Ministry 


of Natural Resources (MNR). 


In addition, counsel for the Nishnawbe-Aski Nation and 
\ 

Windigo Tribal (Council filed -a statement, of ‘fact and 

law for consideration by the Board and indicated 


through a representative at the hearing that counsel 


would not be presenting further oral argument. 


The applicant's motion raises essentially four 


fundamental issues: 


(1) Does the Board have the jurisdiction to compel the 
proponent to adduce evidence to deal with a 
specific matter either orally or by aPacing a 
witness or witnesses, or through the filing of a 


study or report; if so, under what circumstances?; 


(2) Is it incumbent upon the proponent to submit to 
the Board evidence on the potential human health 
effects of pest control products and formulations 
the proponent proposes to use within the area of 
the undertaking, as part of its environmental 


assessment, in order to comply with the provisions 
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of section 5(3) of the Environmental Assessment 


Actes 


If the answer to question 2 is yes, is the 
proponent entitled to rely on existing federal and 
provincial regulatory regimes regarding the 
registration and use of herbicides and 
insecticides (hereinafter referred to as 
"pesticides") without calling further evidence in 
satisfaction of its obligation under section 5(3) 


of the Environmental Assessment Act?; and 


Notwithstanding that the particular pesticide in 
question has received federal and provincial 
regulatory approval for use in Canada and Ontario, 
does the Board have the jurisdiction under the 
provisions of the Environmental Assessment Act to 
cae aera eee pee sagen rer ee - 
impose more stringent conditions of use or, in the 
alternative, to prohibit the use of such 
pesticides by MNR with respect to activities 


associated with renewal and/or tending within the 


area of the undertaking? 


The issues enumerated above give rise to further issues 


concerning the role of intervenors in the environmental 
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assessment process itself. In the event that further 
evidence on the potential human health effects of 
pesticides used within the area of the undertaking is 
deemed relevant and/or necessary by the Board in this 
application, what, if any, limitations should be placed 
upon such evidence, bearing in mind that the primary 
purpose of the proponent's application is not only to 


seek approval for the use of pesticides. 


In the course of rendering its decision on the 
applicant's motion, the Board proposes to deal with 
each of the four principal issues and also with 
collateral process issues, in view of their relative 
importance to both this class environmental assessment 


and the environmental assessment process in general. 
DISCUSSION OF ISSUES 
(1) Does the Board have the jurisdiction to compel the 
proponent to adduce evidence to deal with a 
specific matter either orally by calling a witness 
or Witnesses, or through the filing of a study or 


report; if so, under what circumstances? 


The Board has carefully reviewed the submissions 
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made by the parties on this question and has 
concluded that it does not have the jurisdiction 
to compel parties to call witnesses for the 


following reasons: 


Mr. Castrilli, on behalf of Forests for Tomorrow, 
argued that MNR has the statutory obligation under 
section 5(3) of the Environmental Assessment Act 
to include an assessment of the potential human 
health effects of pesticides to be used by the 
proponent within the area of the undertaking, and 
that the Board has the authority under its own 
Rules of Practice to compel procedural compliance 
with the statutory obligations imposed upon the 


proponent. 


Setting aside for the moment a determination of 
the proponent's statutory obligations under 
section 5(3) of the Environmental Assessment Act 
and assuming that the proponent does have the 
statutory obligation to deal with potential 
impacts on human health of pesticides used within 
the area of the undertaking, any authority for the 
Board to compel the proponent to call witnesses 


cannot be founded upon an interpretation of its 
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Rule 4, unless this authority is "permitted by 


law". 


Rule 4 of the Board's Rules of Practice and 
Procedure states: 
"Where any matter arises during the course 
of any proceeding that is not contemplated 
by these Rules, the Board may do whatever is 
necessary and 'permitted by law' to enable 
it to effectively and completely adjudicate 


on the matter before it." 


This Board, as is the case with many other 
statutory tribunals, must rely on the provisions 
of the relevant statutes for its powers and 
authority. There is nothing in either the 
Environmental Assessment Act or the Statutory 
Powers Procedure Act which confers upon the Board 
the authority to compel the proponent to call 
witnesses, and indeed a review of the relevant 
case authorities would indicate that such power is 


not permitted by law. 


Clearly Rule 4 was intended to provide some 


flexibility in terms of the procedural aspects of 
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proceedings before the Board, and cannot be 
interpreted to confer upon the Board the 
jurisdiction to exercise powers which are not 
conferred upon it by stature or are otherwise not 


permitted by law. 


In the Board's view, section 18(9) of the 
Environmental Assessment Act provides no 
assistance on this question because it deals with 
the Board's statutory authority to appoint an 
expert on behalf of the Board for the purpose of 
assisting the Board in connection with any matter 
before it, and that specific provision cannot be 
interpreted to enable the Board to compel another 
party to provide evidence by means of calling a 


witness. 


When looking at the case authorities one must be 
cognizant of the nature of the Board's 
proceedings, which has been characterized by 
several of the parties in opposition to the 
applicant's motion as essentially "adversarial". 
Although the Board does not disagree with this 
characterization, it must also point out that the 


Board views its role of protecting the public 
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interest as one which permits the Board to involve 
itself actively in the process. This involves 
clarifying the evidence before it and, in some 
cases, to call witnesses of its own to provide 
evidence which has been inadequately covered and 
which the Board deems necessary to adjudicate 
effectively and completely on the application 


before it. To this extent the hearing process 


before a quasi-judicial administrative tribunal 


such as the Environmental Assessment Board is 
different.from a court exercising its jurisdiction 
in the context of a civil case. These 
distinctions in the Board's view do not affect the 
general principles set forth in the case law 
concerning the Board's authority to compel a party 


to call witnesses. 


Counsel for OFIA/OLMA cited an extract from the 
civil law textbook by Sopinka and Lederman at page 
475 for the proposition that "under the adversary 
system of justice, the calling of witnesses is the 
frnetion ofathespantLlestangdanotithese court... 
Authority for this proposition was found in the 


case of Re Fraser; Fraser v. Robertson; McCormick 


Vombraser o.0912)5.265.0, Lak. — 5S0Siguwherein Garrow, 
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J. said at page 512: 


"The court has, apparently, no power of its own 
and without the consent of both parties to direct 
further evidence to be given...the parties, and 
NOU Eee COUL trator COMI et Gl smd eee eect 
proceedings. If a party comes into court with an 


imperfect case, the proper penalty is dismissal." 


This view is further supported in the case of 


Harwood Vand Cooper v. @ Wilkinson’ { (1929 hupG64e0.0tR. 
658], where Riddell, J.A. said at page 663 that: 


"Counsel, not the judge, is to determine what 


witnesses he is to call in support of his case"; 


Further, in) thes case or Connom.y .« lownshnipeo. 
Brant (19 V4)*"3s1"O7L. Reel athewcourt statedweat 


page 282: 


"It is quite true that the functions of tribunals 
appointed to determine cases are primarily and 
essentially judicial, not inquisitorial. the 
tribunal is to judge and to decide; to supply the 


proofs - the materials for decision - belongs in 
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general to the litigant parties. But, as Mr. Best 
observes, the inquisitorial principle is 
recognized thus far, that the tribunal is 
empowered to extract facts from the instruments of 
evidence adduced, and in some cases to compel the 
production of others which have been 
Withheld...but it would appear that a Judge is not 
hampered by the rule against leading questions, 
the foundation for which shows that it is not 


applicable in the case of a presiding Judge." 


Although Mr. Castrilli argued that there is no 
case which specifically extends the application of 
this general principle of law to the courts to 
administrative tribunals, the Board is of the view 
that that principle does apply, and accordingly 
precludes the Board from compelling a party to 


call witnesses against the wishes of that party. 


The above principle, of course, does not prevent 
the Board from ordering a party to produce a 
document, or study within that party's possession, 
and both the law and rules with respect to the 
production of documents in this regard is not in 


question. 
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Is it incumbent upon the proponent to submit 
evidence on the potential human health effects of 
pesticides which the proponent proposes to use 
within the area of the undertaking, as part of its 
environmental assessment, in order to comply with 


section 5(3) of the Environmental Assessment Act? 


Section. 5(3) of the Environmental Assessment Act 
sets out the statutory requirements in general 
terms of an environmental assessment document 
submitted to the Minister pursuant to subsection 
(1) of section 5. The Act specifies that the 


environmental assessment shall consist of: 


(a) a description of the purpose of the 
undertaking; 
(b) a description of and statement of the 


rationale for, 

(5) the undertaking, 

(ii) the alternative methods of carrying out the 
undertaking, and 

(iii) the alternatives to the undertaking; 

Cc) a description of, 


Vay) the environment that will be affected’ or 
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that might reasonably be expected to be 
affected directly or indirectly, 

(ii) the effects that will be caused or that 
might reasonably be expected to be caused to 
the environment, and 

(1ii) the actions necessary or that may reasonably 
be expected to be necessary to prevent, 
change, mitigate or remedy the effects upon 
or the effects that might reasonably be 
expected upon the environment, by the 
undertaking, the alternative methods of 
carrying out the undertaking and the 
alternatives to the undertaking; and 

(da) an evaluation of the advantages and 
disadvantages to the environment of the 
undertaking, the alternative methods of 
carrying out the undertaking and the 


alternatives to the undertaking. 


It is clear, therefore, that the proponent must 
include, inter alia, within its environmental 
assessment, a description of the environment that 
could be affected by the undertaking; the effects 
either caused or likely to be caused to the 


environment; a description of the actions 
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necessary to prevent, change, mitigate or remedy 
these effects; an evaluation of the advantages and 
disadvantages to the environment of the | 
undertaking; the alternative methods of carrying 
out the undertaking and the alternatives to the 


undertaking. 


Inasmuch as the definition of "environment" under 
the Act goes far beyond the natural environment 
and specifically includes "plant and animal life, 
including man. , chere: is: fatolendoubtieammche 
Board's view, that the proposed activities of the 
proponent must be evaluated or assessed in the 
light of the effect or potential effect of these 


activities upon humans. 


The proponent has clearly indicated in its 

environmental assessment document (filed in these 
proceedings as Exhibit 4) that it intends to use 
certain pesticides for the purposes of assisting 
the proponent in its regeneration and/or tending 


activities. 


The Board is therefore in agreement with Mr. 


Castrilli that the Act clearly confers an 
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obligation upon the proponent to describe the 
effects of the use or proposed use of pesticides 
upon humans and to describe the actions necessary 
or that may reasonably be expected to be necessary 
to prevent, change, mitigate or remedy the effects 
or potential effects caused by the proposed 
activities associated with the proponent's 


undertaking. 


Members of the Environmental Assessment Board 
have, on several occasions, articulated the 
Board's view that the environmental assessment 
process is an evolving one, and is not confined to 
only those matters raised in the environmental 
assessment documentation submitted pursuant to 
section 5(1) of the Act. Matters pertaining to 
the environmental assessment, included under the 
specific heads which are set out in section 5(3) 
of the Act, which was read above, may be addressed 
either in the documentation filed with the 
Minister or in documentation or other oral 
evidence admitted by the Board during the course 


of the hearing itself. 


This statement of principle was addressed at 
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length by the Chair of the hearing panel in his 
dissenting opinion with respect to the Regional 
Municipality of Hamilton-Wentworth Expressway 
decision of the Joint Board dated October 24th, 
1985 at pages 293-300 (Registrar's File No. CH 
82-08) and the reasons set out in that opinion 
need not be reproduced here. It is a view which 


has been endorsed in subsequent cases. 


The proponent in this case has indicated its 
intention to address this issue as to whether or 
not the use of pesticides within the area of the 
undertaking will result in human health effects on 
the basis of relying upon the fact that said 
pesticides had been registered for use ina 
prescribed manner in accordance with the 
provisions of federal and provincial regulatory 
regis lation ..@ in “reaching fa “conclusion sat tthrs 
stage of the proceedings that further evidence 
relating to the potential health effects from the 
use of pesticide is not necessary, the proponent 
is exercising its discretion and judgment. This 
may or may not be held to be deficient by the 
Board which must ultimately render a decision on 


the acceptability of the environmental assessment 
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at the conclusion of the case after hearing all of 


the evidence by all of the parties. 


It may well be that the proponent will, as the 
result of the interrogatory process, scoping 
sessions, cross-examination by parties in 
Opposition for fgasmthe sresult rofeindicatiions put 
forward by the Board itself, elect to call more 
evidence than it originally intended, and there 
are mechanisms available in terms of the 
administrative law process to accommodate this 
end. On the other hand, the proponent may feel 
that it has satisfied whatever burden of proof may 
be applicable to the circumstances at hand and is 
prepared to "assume the risk" by electing not to 


call further evidence. 


The Board has therefore reached the conclusion 
that it is premature prior to hearing all of the 
evidence, to determine whether or not the 
proponent has met its statutory obligation under 
section 5(3) of the Environmental Assessment Act, 


and accordingly will decline to do so. 


Likewise; the Board will not direct the proponent 
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as to what to include or not to. anclude: within ts 
case, as this surely must remain within the 
discretion of the party upon whom the burden of 


proof rests. 


Having said this, however, the Board does take the 
view, particularly in lengthy proceedings, that it 
is in’ the’ public interest “for thei Board to 
indicate at an early stage those areas where the 
Board is concerned about the level of detail or 
sufficiency of evidence, in order that the party 
to whom that concern is directed might 2a fiit iso 
wishes, attempt to address those concerns in a 


timely fashion. 


The Board will in fact attempt to provide such 
guidance with respect to the potential health 
effects from the use of pesticides later in this 


Yulin. 


Notwithstanding that the particular pesticide in 
question has received federal and provincial 

regulatory approval for use in Canada and Ontario, 
does the Board have the jurisdiction under the 


provisions of the Environmental Assessment Act to 
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impose more stringent conditions of use or, in the 
alternative, to prohibit the use of such 
pesticides by MNR with respect to activities 
associated with renewal and/or tending within the 


area of the undertaking? 


This question to some extent overlaps with 
question 3 above, for it is evident from the 
submissions by counsel that the requirements of 
the existing federal and provincial regulatory 
regimes are somewhat different from the 
requirements of the Environmental Assessment Act 


®& 


Setwoutminmsectaon 52) 


Mrs Castrilli has pointed out that, the 
registration of pesticides under the federal Pest 
Control Products Act and the Ontario Pesticides 
Act does not entail a process analogous to an 
environmental assessment, nor have applications 
for registration been subject to public scrutiny 
insthes formpofwaspublicehearingeprocess.) in 

addi tionasMn es Castritli, points outathateneather 
the federal nor provincial regulatory process 
relating to pesticides requires an evaluation of 


alternatives to the use of such pesticides as is 
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required under the provisions of the 


Environmental Assessment Act (section 5(3)). 


MNR, on the other hand, responded by stating that 
the review, approval, scheduling, licensing and 
permit systems in place under the federal and 
provincial and regulatory schemes address the 
issues of potential human health effects of pest 
control products and the actions necessary to 
ensure an acceptable level of risk, and that there 
is a reasonable presumption that the use of 
registered products in accordance with that 
legislation will not result in significant adverse 


human health effects. 


Whether or not this is in fact the case will have 
to await a decision of the Board after hearing all 
of the evidence brought before the Board by all 
parties, including those in opposition. MNR 
further Stated@that 2c did not rely on the 
"Ritter" document and provided the document 

as part of its statement of evidence for Panel XII 


for informational purposes only. 


On the question of jurisdiction, however, the 
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Board is clearly of the view that the federal and 
provincial regulatory regimes with respect to the 
registration of pesticides, do not in any way 
preclude the Board from considering the potential 
health effects from the use of these products on 
the environment in the context of the provisions 
of the Environmental Assessment Act. Indeed, none 
of the parties seriously contest the Board's 
jurisdiction to consider these potential effects, 
and the mere fact that the products in question 
have been registered for use under other 
legislation does not deprive the Board of 
jurisdiction under the Environmental Assessment 


AGE: 


Having concluded that the Board does in fact have 
Goncurrentriunbisduction geoncernningethe® use” of 
pesticides within the area of the undertaking, can 
the Board impose more stringent conditions of use 
or, in the alternative, prohibit the use of such 
pesticides by MNR with respect to activities 
associated with renewal and/or tending within the 


area of the undertaking? 


It is clear that under the provisions of section 
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12(2) of the Environmental Assessment Act, the 
Board does have the power to impose terms and 
conditions when giving approval to proceed with 
the undertaking, and there is nothing in the Act 
which fetters the Board's discretion in this 


regard. 


Section’ 14(7)4b)" sets” out “amlist of thes typessof 
terms and conditions that might be imposed by the 
Minister when the Minister is giving approval to 
proceed with the undertaking; however, in the 
Board's view, it is not restricted to the items 
set out on this list, although it may well provide 
useful guidance to the Board in exercising its 


discretion Under secta onmie (2) (ate). 


The Board has also concluded that in exercising 
Lt SsedisceretionMundergssectlonel cus) socmthnemACctad © 
may go beyond the terms and conditions which may 
have been imposed in conjunction with the 
decisions of other regulatory authorities 
exercising jurisdiction under other legislation. 
Thus themBodrdvcouldy tate ts chose to do so, ampose 
a condition either restricting or prohibiting the 


use of a particular pesticide within the area of 
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the undertaking, notwithstanding that the said 
pesticide had been approved for use under the 
applicable federal and provincial legislation, if 
the Board felt that such a condition were 
necessary to fulfill the purposes of the Act, 
namely: 

"to provide for the protection, conservation 

and wise management in Ontario of the 


environment." 


The degree to which the registration processes of 
pesticides and other regulatory legislation 
satisfy the requirements of the Environmental 
Assessment Act is a matter for the Board to 
determine on the facts of the specific case before 
it, and such determination cannot be made until 
the Board has heard all of the evidence with 


respect to this issue. 


Turning now to the process issue of a more general 
nature, the Board wishes to comment on Mr. Castrilli's 
submission to the effect that the role of intervenors 
to these proceedings is to rebut the case of the 
proponent, and that the nature of rebuttal evidence is 


that it responds to the case of the proponent. 
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In advancing this argument Mr. Castrilli stated that it 
would be highly prejudicial to his client to place upon 
them by default any evidentiary burden where no burden 
exists under the statute, and at the same time to 
permit the proponent to evade its very clear duties 
under the Act to prove its case on at least the balance 


of probabilities. 


With respect, the Board disagrees with this 
interpretation of an intervenor's role in proceedings 
before this Board. It has always been open to 
intervenors to call evidence of their own dealing with 
matters which may not have been raised by the 
proponent, and indeed, this is one of the principal 
mechanisms by which intervenors have sought to advance 
their respective interest in opposing the application 
before the Board. To preclude relevant evidence from 
the Board's considerations simply because the proponent 
failed to address any particular issue does not, in the 
Board's view, materially assist the hearing process, 
and would likely lead to a serious impairment of an 
intervenor's ability to participate effectively in the 


overall environmental decision-making process. 
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It must be recognized that although the environmental 
assessment under the present legislation is 
proponent-generated, it is virtually impossible for 
proponents to second guess every issue that might be 
raised by parties in opposition. Consequently, the 
process must be flexible enough to allow issues to be 
introduced or addressed by intervenors, which may not 
have been addressed in the first instance to the 


satisfaction of those in opposition. 


the other hand, the Board does not mean to imply that a 
proponent's failure to fulfill any statutory obligation 
it might have under the relevant legislation in any way 
shifts the onus or burden to do so to any party in 
opposition. The foregoing statement, however, stands 
for the proposition that an intervenor has the right to 
lead relevant evidence pertaining to matters before the 
Board, whether or not the proponent has led evidence on 


that particular issue. 


In this way it is entirely possible that an intervenor 
may, in effect, remedy a defect in the proponent's 
application although, of course, there is no obligation 


or onus upon an intervenor to do so. 
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To hold otherwise would deprive the parties, the Board, 
and indeed the public at large of a very significant 
positive contribution that intervenors can often make 


to the hearing process. 


Having reached the conclusion that the proponent does 
have a statutory obligation to address the issue of 
potential health effects on humans from the use of 
pesticides within the area of the undertaking under the 
provisions of section 5(3) of the Environmental 
Assessment Act, and that this obligation may not 
necessarily have been met in its entirety by the mere 
fact that the pesticides in question have been 
registered for use pursuant to other federal and 
provincial regulatory legislation, the Board wishes to 
express its concern over what this might mean in the 


context vofethis particudar hearing. 


It is apparent from the submissions made by counsel 
that the procedures for the registration, 
classification, and authorization to use pesticides 
under both the federal Pest Control Products Act and 
the provincial Pesticides Act, together with the 
relevant regulations, require prior submission of data 


in areas such as effectiveness, toxicity, environmental 
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effects and risk assessment which includes, to some 


degree, potential human health effects. 


Bearing in mind that the proponent proposes to use a 
number of different pesticides in association with its 
renewal and tending activities within the area of the 


undertaking, an intensive review at this hearing of 


all data considered by other regulatory authorities or 


all other existing sources of data on the products 


would likely add several months, if not years, to what 


is already a lengthy, complex and costly proceeding. 


The use of pesticides, in the context of the 
proponent's overall undertaking, although constituting 
an issue which may have serious environmental effects, 
is nevertheless one which should not be allowed to turn 
the present proceeding into one which goes beyond what 
is necessary to permit the Board to fulfill its 


statutory mandate under the Act. 


The Board is prepared to indicate to the proponent at 
this time that it is concerned with the potential 
effects on human health from the proposed use of these 
pesticides, and will be endeavoring to satisfy itself 


after hearing all of the evidence that the proposed use 
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of these pesticides will not have an adverse effect 


upon the environment. 


In addition, the Board would expect that the evidence 
led by the parties would address alternatives to the 
proposed use of said pesticides in association with the 
proposed activities of the proponent within the area of 


the undertaking. 


The degree to which the above concerns require the 
calling of evidence by the parties must, in the final 
analysis, be left to the parties themselves, although 
the Board is primarily interested in evidence which may 
exist to show that the use of said pesticides within 
the area of the undertaking will or is likely to cause 
adverse health effects on humans. In this regard the 
intervenors will not be precluded from introducing 


evidence of their own relative to the above concerns. 


DISPOSITION OF MOTION 


On the basis of the foregoing conclusions, the Board 


therefore shall: 


(a) decline to order the proponent to call a 
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(c) 


RULING Lio 


witness or witnesses of its choice qualified 
to give testimony on the potential human 
health effects of the pest control products 
and formulations the proponent proposes to 


use within the area of the undertaking; 


decline to compel the proponent to call as 
its witness Leonard Ritter to testify on the 
potential human health effects of the pest 
control products and formulations the 
proponent proposes to use within the area of 


the undertaking; and. 


decline to order the proponent to withdraw 
from its statement of evidence for Panel XII 
the documented entitled "Regulation of 
Pesticides in Canada", prepared by Wayne S. 
Ormrod and Leonard Ritter, dated December 
14th, 1988, and paragraphs 1, 2 and 3 of the 
witness statement, being pages 66 and 67 of 
the said Panel, and paragraph 1 of Panel 
XIII witness statement, being page 65 of the 


said Panel. 


In the event that MNR wishes to adduce further evidence 
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on the potential effects on human health from the use 
of pesticides within the area of the undertaking in 
addition to what is described in the statement of the 
evidence for Panels XII and XIII, the Board shall 
direct it to provide supplementary statements of 
evidence outlining such further evidence no later than 
June 30th to all parties receiving full-time 
correspondence. A scoping session with respect to 
evidence concerning the use of pesticides will be 
scheduled upon resumption of the hearing on August 8th, 
1989, and a date will then be set for the hearing of 


this evidence. 


The Board wishes to express its gratitude to all 
parties for their very thorough submissions, which the 
Board found most helpful in avrivingmeatel_ts#adecrs1oneon 


this motion’. #LANGNChiserudlangersmdaated todays 


The Board apologizes for taking such a lengthy time to 
read it into the record, but it does deal with some 
rather important issues and the Board felt that it 


should be on the record verbatim. 


The Board will be instructing Mr. Mander to hand out 


copies of what I have just read into the record, which 
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is reproduced. in, full¥tor all of: the parties, and if 
you missed anything in your note-taking you will see it 
In print shortive 

THE CHAIRMAN: Very well, I think we are 
back to where we left off, Mr. Swenarchuk. 

MS. SWENARCHUK: I am informed that Ms. 
Kleer is here this afternoon and she indicates that she 
has about 20 or 30 minutes' worth of questions to ask 
and I think it would be unfair. really to ask her to 
wait until tomorrow since she is here. I am prepared 
to let her go first and do that now. 

THEEGHATRMAN aA) eta teen elena WON. t 
interrupt your presentation the Board will hear from 
Ms. Kleer now. 

Thank you. 

MR ERE LDIUN:@eMre Chairman etake™ Lt 
because the panel members weren't advised until this 
morning that there may be cross-examination on this 
matter, that if they feel that they are somehow unable 
to deal with the question in a full manner because they 
don't have access to documentation that would normally 
have been available in Thunder Bay that they would be 
free to so indicate to the Board and we could 
supplement our information at a later time. 


THE CHAIRMAN: Yes, I think that would be 
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fair. And I am sure, Mr. Freidin, you will be leaping 
Comyour feet. lf you perceiver any wUntdannesscmigimec ic 
cross-examination. 

MR. FREIDIN: I think I have been doing 
fairly well in not doing that today. 

THE CHAIRMAN: Ms. Kleer? 

MS. KLEER: Good afternoon. I would like 
to first introduce Interrogatories 4 and 8 of 
Nishnawbe-Aski Nation and their answers by MNR as an 
exhibit, and I have copies here. 

THE CHAIRMAN: Do the witnesses have 
these, do you know? 

MS. BLASTORAH: Yes, they do, Mr. 
Chairman, they were provided to us before the lunch 
break. Now, we only have the copies of the actual 
interrogatories, we don't have the documents that are 
referred to in those interrogatories. 

THE CHAIRMAN: Ms. Kleer, is that going 
to be a problem? 

MS... RUEER. @NO,8 . dOne te tnankaso, 

THE CHAIRMAN: Okay. Have these been 
exhibited yet? 

MS. KLEER: No, I would like to make them 
an exhibit. 


THE CHAIRMAN: This will be Exhibit 596. 
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MS. KLEER: I guess we can just call it 
NAN Interrogatories 4 and 8. 

THE CHAIRMAN: Very well. 
=—~-BXAHIBIT NO. 2596 Se NANSIinterrogatory, Nos.e4 and <¢8eand 

answers thereto. 

MS. KLEER: I will also be referring to 
Table 15 of the witness statement for Panel 11 starting 
at page 865 and specifically to 867. 

CROSS-EXAMINATION BY MS. KLEER: 

Q. Turning then to page 867, I would 
like to refer to the statement on the right-hand column 
at the bottom which deals with tree planting and I will 
just read from that. Do we all have it in front of us? 
Okay. At page 867 the witness statement reads: 

"The Ministry of Natural Resources has 

and will continue to hire native tree 

planters and advise native groups on 
establishing contracting companies to bid 
on company, Crown or FMA planting 
contracts.” 

I would like to address my questions to 
you, Mr. Clark. What criteria are used in the awarding 
of tree planting contracts? 

MR. CLARK: A. Well, basically tenders 


are put out and bids are received and the specific 
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criteria that are established, I guess you would have 
to look to in the tender itself. 

Q. What advice has been given to native 
groups on establishing contracting companies to date? 

A. I can't say specifically. I did have 
some material put together on this, but as I didn't 
receive any advice on your being here today I left all 
of that material in Thunder Bay. 

So I am not really in.a position to give 
you specific information on those instances where 
advice has been given, but I do know that some training 
sessions and I believe some direct advice has been 
given to individual Bands concerning. ways in which they 
can get involved. 

Q. At some point then we would like to 
have that evidence put into the record. Is that going 
to be possible? | 

A. Could you be more specific in terms 
of what you are interested in? 

Q. Well, I would like to have a few 
examples at any rate where the specific -- of specific 
instances where you have given advice to different 
native groups and specifically with reference to 
Nishnawbe-Aski Nation. 


THE CHAIRMAN: Is that with respect to 
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tree planting contracts? 

MS. KLEER: Yes, with respect to tree 
planning contracts. 

Q. My next question is: Is it true that 
up until fairly recently the Ministry has hired natives 
directly for tree planting? 

MR OCUARK: Gu Aaa Liate LSacorrecty. 

Q. And then is it true that MNR has 
recently changed its practice so as to contract its 
work out to contractors? 

ALesves fethat@is: alsoucorrect. 

Q. How recently was that change made? 

A. Well, I am not sure, some of the: 
other gentlemen here may be more specific. It has been 
over the last, I would say, three or four years. 

MR. GREENWOOD: A. The process of 
contractors started to take place around 1980/81 and 
progressed from there. I think the first ones were 
around the same time as the first FMAS were signed, if 
I am not mistaken. 

Q. Okay. To your knowledge then have 
any native contracting companies been established to 
date? 

MRe CUARK eam APE EAS Lo Say, 1 did put that 


material together and I can't recall the details. 
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O25 Okay... 

A. I believe they have been, yes. 

Q. I would again like details on that at 
a future poine: 

A. These would all have been good 
interrogatories, I might add. 

Q. And when you are going through your 
evidence I would also like you to check, and maybe you 
can answer this question now: Have any native 
contracting companies actually been awarded any 
contracts: 

MR. FREIDIN: Mr. Chairman, I would just 
reiterate what Mr. Clark said, if these specific 
questions were of concern to Nishnawbe-Aski Nation I 
think they should have been asked by way of 
interrogatory. 

THE CHAIRMAN: Well, that may well be the 
case, Mr. Freidin. Obviously Ms. Kleer is not going to 
get the answer she desired today either, but the Board 
doesn't feel that this will place an undue obligation 
on Mr. Clark since he indicates he has already gathered 
together this information to provide it at a future 
date. 

MS. KLEER: Q. I have one further 


question on the tree planning contracts. As a result 
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ofthe atransittonato shining out of work, could you 
state that it is true that fewer natives have been 
employed in tree planting? 

MRig COARKibe AlspeYes: ithatiwis strue. 

Q. Would you have any statistics on 
that, not available here right now? 

A. I am not sure just how comprehensive 
our statistics are, but some of the preliminary 
information that I received prior to coming here 
indicated that there was, for example, in northwestern 
Ontario a significant decline in the number of native 
people who were hired directly for tree planting 
purposes. 

Om Okay vethankwyvou. 

THE CHAIRMAN: Is that by MNR or by the 
other outside contractors? 

MR seCUARK3s sWell ft ilesbe lvevej ot) 1S eit 
is definitely by MNR because we are just not doing as 
much tree planting; we are doing very little tree 
DlLanting.on sour towne) #iThesmaoruty tof; dtps. contracted 
out now. 

THE CHAIRMAN: No, but has there been a 
decline over what MNR-- 

MRoeeCUARK may.eS, 


THE CHAIRMAN: --like percentage-wise, 
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the number of natives that have -- 

MR. CUARK © =NoO; ie anegqoimgmto Nave. to 
review that material again, but my understanding is 
that there has been. 

MS. KLEER: Q. What about then with 
respect to the contracting companies, would there also 
be a decrease in numbers? 

MR. CLARK: A. I believe that's the case 
but Ge woul datakemeomcont ici. 

O.8  Okays, (ilhen? Twouldsaakey tomturn to 
Interrogatory No. 8 which is the second page in Exhibit 
596. With respect to Question No. 4, we will be 
referring to that later, we wanted to introduce it at 
this time. 

In Interrogatory No. 8 NAN requested 
examples of decisions where any of the identified 
socio-economic impacts referred to in Table 15 resulted 
in mitigation measures for NAN communities. 

MNR's answer was that there were no such 
examples of decisions which dealt with any of the 
socio-economic impacts. Do you agree with this answer 
that was given in the interrogatory? 

A. Yes, I did put that answer together. 

O.) “Okay... In compiddungstable mW5eithen, 


which deals with the impacts and mitigation measures, 
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how did you arrive at the list of impacts and 
mitigation measures indicated there? 

A. Well, as I think I have stated in 
previous evidence, it was done on the basis of 
consultation with other staff, my own experience, and 
on the basis of material provided by other witnesses 
here. 

Q. Were any native communities consulted 
Comarrive at this list? 

A. Not directly. See, the normal source 
of information on this kind of effect and the way it 
would be dealt with Pate ae through timber management 
planning. 

Som thatwinsorderaror get, that. information 
I would contact the district who would be directly 
involved in timber management planning, they would 
identify those instances when these kinds of concerns 
had been identified in the planning process. 

Q. Would you agree with me that in the 
absence of any specific examples with respect to the 
effects -- with respect to either impacts or mitigation 
measures, that you can't be certain that these 
mitigation measures would in fact be effective, with 
respect? 


A. Oh, you are absolutely correct in the 


Farr & Associates Reporting, Inc. 


Baker,Allin,Hogg, 17844 
Hynard,Greenwood,Clark, 
Kennedy,Elliott,Waito 

cr ex (Kleer) 


sense that in what you have in the table is a series of 
potential effects and you have, as I think I have 
pointed out, a series of generic actions that can be 
taken at the level of the area of the undertaking in 
order to deal with them. 

Now, I think the point that I have 
stressed throughout is we have to deal with these ona 
case-by-case basis and we do that through the timber 
management planning process, more specifically through 
the area of concern planning process. It is identified 
in Appendix 1 in our Class Environmental Assessment. 

MS. KLEER: I have no further questions. 
Thank you very much. 

THE CHAIRMAN: Thank you. 

MS. SWENARCHUK: I just want to refer 
again briefly to the issue we raised this morning 
having to do with what site types are normally planted, 
andt@ePwouldeltke ttoydistribute pant of ranwanswer to on 
OFAH interrogatory of which I have copies. 

Tee sSMOFAH*Iintermogatory Questlonelo.. 1 
and in response to that, Mr. Chairman, the Ministry 
produced numerous regeneration policy directions and I 
just want to file the one that has to do with planting. 

MR. FREIDIN:;: Have the witnesses got that 


one? I don't believe you gave us notice that you were 
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going to be referring to that specific one. 

MS. SWENARCHUK: I think I will have 
copies. 

MRE SPRETDIN= 2 SAI Berighteee Sorry . 

MS. SWENARCHUK: (handed) 

THE CHAIRMAN: Thank you. Have these 
already been exhibited? 

MS. SWENARCHUK: I don't believe so, Mr. 
Chairman. 

MR. FREIDIN: I believe that 
interrogatory had been filed by the Ontario Federation 


of Anglers & Hunters but they did not include the 


attachments. 

THE CHATRMAN:. .Allarightees Weawillagive 
the two-page -- or the two submissions making up one 
document a new exhibit number. Exhibit 597. 


MR. FREIDIN: Mr. Chairman, could you 
indicate what the subject is and the policy or 
directive number? 

THE CHAIRMAN: Okay. Why don't we 
have -- Exhibit 597A will be a copy of interrogatory of 
OFAH Question No. 1 and the policy will be Exhibit 
597 Br 


---EXHIBIT NO. 597A: OFAH Interrogatory No.1 and 
answer thereto. 
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—---EXHIBIT NO. 597B: Policy referred to above. 
CONTINUED CROSS-EXAMINATION BY MS. SWENARCHUK: 

OF Have you had a chance to read this 
through; Mr= Waico? 

MR. WALTO: Ax = Yes, Ll have: 

Q. I simply want to confirm with you 
that this policy statement pertaining to regeneration 
by planting specifies in the first paragraph that: 

"Regeneration by planting should be 

carried out on the most productive sites 

with the less costly methods reserved for 
sites of low productive capacity." 

So it is a preferred method on the most 
productive sites? 

Al- Wes Gres. 

Q. And then as well it could be directed 
towards maintenance of permanent working groups and 
conversion of working groups, so those are other types 
of sites on which it could be used? 

A. Not necessarily other types of sites, 
Dut 

Q. Other purposes? 

A. It is another purpose, that's 
correct 


Os. INOW Pe would Ha kewcomturn comtic 
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Provincial Auditor Ysmreportuwhochuis Exhibite2s. 

MS. SWENARCHUK: It looks like this, Mr. 
Chairman. (indicating) 

THE CHAIRMAN: Okay, thank you. 

MS. SWENARCHUK: LE isgiust gidentified 
that this was an audit of forest management activity by 
the MNR done by the Office of the Provincial Auditor 
published in 1986. 

MRISSERETDIN:: 1985 I believe. 

MS. SWENARCHUK: Published in 1986, 
completed in ‘85. 

Q. Mr. Waito, are you familiar with this 
report? 

MR. WAITO: A. I have read the report, 
yes. 

Q. Now, with respect to measurement and 
monitoring of FMA silvicultural activities, forest 
management agreements, the section of the report 
pertaining to that begins on page 12. 

I just want to say in general that at the 
time this report was completed, as I understand it from 
reading it, only five-year assessments of silvicultural 
treatments were required by the Ministry on FMAs; is 
that not, correct? 


AAS 4) Swebhemcase bh inow Fh etTheir 
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initial -- the first piece of information that we would 
receive would be based on a fifth year stocking survey. 

QO. All right...) Then anther annual 
reports that we talked about this morning, are you 
saying that until five years after treatment there 
would be no data in those reports on stocking? 

Ax. “Se lhatestcomrec ts 

QO. Okay. So then the first five years 
after any given regeneration treatment, particularly to 
deal with planting, on an FMA, the Ministry receives no 
data about stocking? 

AL eihat se correctes WLi eapwelle, chiat.«s 
correct. The first piece of antormationzor: theetarsc 
information that the MNR would receive on regeneration 
success would be a fifth year stocking -- the results 
of “a fifth year stocking: survey. "Sol thatiintormation 
is not gathered until five years after the treatment 
was done. 

On" Welly ther Provancral Auditor looked 
at that question on page 17 and we see here the title: 
MONE tCOrIngeor FMA sSrivyirculcural Ac teLVLLLes ardiice Leen 
can just read the second paragraph: 

"Considering the planned increase in the 

number of FMAs, the quality of the 


Silvicultural activities undertaken by 
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the FMA companies will be an increasingly 

critical factor affecting the successful 

regeneration of the province's forest." 

Do you agree with that? 

A. I agree. 

Q. "We acknowledge that the Ministry 

considers FMAs to be cooperative 

agreements and accordingly feels that 
they should not be monitoring the work 
performed by the companies." 

Now, could you tell me is that still the 
feeling, to use the word that he uses, or the policy of 
the Ministry? 

A. Well, I am not entirely sure of the 
context that the word monitoring is used here. We do 
monitor the work, in that each year when silvicultural 
projects are done and submitted for payment purposes, 
the work is audited in the field or monitored in the 
field for compliance with the groundrules, and Mr. 
Hynard talked of that this morning. 

SOMLDMLODINGMOLEMOnLCOLING mm toatmriunctu Lon 
is done on an annual basis as the projects are being 
done. 

Ore meCanwe euste bes cClearmonethata now. 


Would I be correct in assuming that that monitoring 
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consists of an inspection or monitoring of whether the 
activity has beens cart ted OU Case Unemo ie eld eutead, 
groundrules require? 

A. ‘That's correct, "yous prepare™—— 

Q. But there is no monitoring at that 
point of the results of the activity? 

As ‘Thats .correce, 1t would be 
characterized as compliance monitoring. 

Q. So then :-the> auditor went on to say: 

"In accordance with the FMAs, the 

first assessment by the Ministry 

of forest regeneration work performed by 

the companies is to be made in the 

fifth year after the work has been done." 

And you are saying that with respect to 
results of the work that's still the case? 

A. That's still the case. 

Q. All right. Now, if we turn to page 
45 of the document, we have the Ministry's response to 
that comment by the Auditor General, and if you want to 
take a moment and read the page go ahead. 

A. OkKay. 

OF “ALIP ragnts tSOe Ine thew seconaum ast 
paragraph the Ministry has said that: 


"The Ministry will develop and negotiate 
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a requirement that companies report 
annually on the stocking assessments 
carried out and their results for each 
new FMA and renewal of existing FMAs." 

A. I see that. 

Q. Now, are you saying that in fact the 
annual reports still do not provide assessments of 
results until five years after treatment? 

A.. Mr. Kennedy may be able to answer 
that as it is tied into the new Timber Management 
Planning Manual which came out in '86. 

MR. KENNEDY: A. That’s correct. The 
requirement to complete the annual report is to record 
the fifth year stocking results. So those are the 
assessments that are carried out five years after the 
Ureatment. 

OF wpOKkay ap SO ethenent 41S =notieatmatter of 
having in each annual report an assessment of the 
success of the projects that were done in the previous 
year, or two years or three years, but only at the 
fifth year level? 

Away Thatisetcorrect. Five years after “the 
treatment has occurred. 

Q. Now, what happens after that? Are 


there requirements in the sixth year, seventh year, 


Farr & Associates Reporting, Inc. 


Baker,Allin,Hogg, TiS52 
Hynard,Greenwood,Clark, 
Kennedy, Elliott,Waito 

cr ex (Swenarchuk) 


tenth year? What are the other requirements or are 
there any other requirements? 

A. The requirement after that would be 
the assessment of the area for determination of free to 
grow status. 

Q. And that occurs at whatever point the 
company considers it free to grow? 

Aw “That sscorrect= 

QO. Now, can you indicate how many years 
after treatment that is normally the case? 

A. It may be five and it may be as long 
as ten 

THE CHAIRMAN: Mr. Kennedy, is the 
rationale for having the company do it and have them do 
it at the end of five years twofold: 

One, that by that time you would know 
whether or not there is going to be success, you have 
some relevant idea of how healthy and how successful 
the® treésitaretgrvowing ss "No el reandssNonee, wt puneynhar. 
to meet the stocking standards the responsibility is 
theirs at their expense to make good the shortfall? 

MR. KENNEDY: Yes, Mr. Chairman, you are 
correct on both accounts 

THE? CHADRMAN WS bTihankeyou. 


MS. SWENARCHUK: Q. With respect to the 
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factthat the®retreatment;) *ifeit is toroccur, "isPat .the 
company expense, it is correct; is it not - and I 
believe the Auditor referred to this - that even on 
those retreatments, the Ministry provides the nursery 
stock so that remains a public expense? 

MRe KENNEDY SeaeA wen hatersecornrect® 

Ove Nowpact vou fooktat thestop ofipage 
18 of the Auditor's Report, he indicated some concerns 
about this five-year time lag. The first paragraph at 
the top of page 18: 

BPYIOnetoOmcieesioqniang sofetheatirsterMa 

the Ministry hired a consultant to make 

recommendations on the administration of 

the agreements.” 

In his report the consultant stated that 
he saw: 

u_,amt tianctatmnazardsandrampo! itical 

risk in paying companies millions of 

dollars over a five-year period and only 

after five years assessing the treatments 

performed by the company as to adequacy 

or proficiency and that he would strongly 

urge that the Ministry staff assess the 

potential success of the treatment on at 


least an annual basis. In our opinion 
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these are valid concerns." 

That's the statement of the Auditor. a 
take it, Mr. Kennedy, you are telling us that that 
recommendation has not today been followed? 

A. If I can have a moment, please. 
Sorry, Ms. Swenarchuk, I lost where you were reading 
from. Could you repeat that, please? 

Q. It is the first paragraph on the top 
of page 18. Then if you want to go on and read the 
remaining page and the first paragraph on 19, the 
Auditor specified numbers of areas where we believe a 
five-year assessment life could have detrimental 
effects and they specified site preparation, tree 
planting quality and tending. 

A. I can advise you that we certainly 
are not inspecting each and every area that has been 
regenerated on an annual basis. 

Q. Fair enough. Now, with respect to 
Site preparation, which is the next paragraph, the 
Auditor General found that the Ministry does not 
inspect ssites priocretorplanting alithough they tdo ithat 
on non-FMA lands. Is that still the case? 

A. I would say that is not the case. As 
I indicated earlier this morning, that there is an 


inspection at the time the invoice is being processed 


Farr & Associates Reporting, Inc. 


24 


25 


Baker,Allin,Hogg, 17855 
Hynard,Greenwood,Clark, 
Kennedy,Elliott,Waito 

cr ex (Swenarchuk) 


to ensure that the site preparation work has been 
Carricdsour-. 

Q. And that includes an inspection of 
the quality of the site preparation? 

A. EENOF i tedoesi not: 

Q. Okay. The next paragraph, tree 
planting qualityam Again ,sthegAuditorinoted!=fthis is 
the second paragraph under that heading - that: 

"Assessments of how well these trees were 

planted are rarely done and where they 

are done no adjustment is made to deduct 
from the company's payment an amount for 
trees which were planted poorly or not 
planted at all." 

Is that still the case, Mr. Kennedy? 

A. Yes, that is still the case. The 
responsibility for bringing the areas through to 
successfully regenerated stands is with the FMA holder, 
and the way in which MNR ensures that that takes place 
is to have the holder regenerate the failed areas at 
their own expense and it is viewed that... 

Oe a Leh Oita SNOW, sal eCOemCLOp. OL epage 
19 the Auditor indicated that: 

MONOMLA tins tances, 255 


This is the second paragraph at the 
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beginning of page 19: 

"Should instances such as those 

lllustrated arise, the Mine 

according to the terms of the agreement, 
could Lorces thes companveito conrec. 4a 
problem at the company's expense." 

Whiche,s, what) you! sustp told us. right, 
Mr. Kennedy? 

Dwi Lhate Ss scorrect. 

Q. "However, regardless of whether the 

company or the Ministry bears the cost of 

this, we believe more timely assessments 
would serve to highlight potential 
problems at an earlier stage thereby 
enabling the most cost effective action 
to be taken.” 

Would you agree with that? 

A. Se would tal WOlld alsompointmouternat 
if additional ‘stocke thats tseplanningastockwor seeds, 
were required at an earlier time, the Crown would still 
be bearing the same expense. 

On, Rune 

MR. MARTEL: Ms. Swenarchuk, could I ask 
a question based on what you had raised a few minutes 


ago, tree planting, the question of assessment of how 
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well trees were planted and Mr. Kennedy's answer. 

On our site visit last week we were told 
that not only the Ministry but the company - I think I 
am correct - went back to check and had plots laid out 
on how well the trees were being planted area after 
area. 

I am just having difficulty with the 
answer that you just gave, Mr. Kennedy, in relation to 
what I think we heard last week. 

MRS. KOVEN: My understanding of what we 
were told is that there is a quality control process 
that occurs soon after a tree is planted. 

MS. SWENARCHUK: On an FMA or non-FMA 
land? 

MRS. KOVEN: On an FMA land. 

MR. HYNARD: Companies do that routinely 
and the reason that they do is they are very concerned 
about the survival rate of those trees and the success 
rate of those plantations because otherwise they will 
be obligated to retreat that area at their own expense. 
So they do very detailed assessments of tree planting 
quality, yes. 

MS. SWENARCHUK: Q. So the company does 
them. Does the Ministry do them or monitor them? 


MR. HYNARD: A. I am not aware that the 
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Ministry does, and the reason for that is that there is 
an essential difference between a tree planting 
contractor who is being hired to put the press in the 
ground and bears no responsibility for the outcome and 
in that case it is essential that he be monitored to 
ensure that those trees are correctly planted. 

In the case of an FMA holder, he has an 
obligation with respect to the outcome and that is that 
he will be obligated to retreat at his own expense 
should the area fail. I think that is embodied in the 
MNR response on page 45. 

O> ~1If?l can Juste —-— have* voustonishneas 
Mr. Martel? 

MR. MARTEL: Yes. 

MS. SWENARCHUK: Q. If I can just refer 
to the third paragraph on the top of page 19. I think 
this summarizes the Auditor General's concerns even 
given that the company carries this responsibility in 
the long-term: 

"Furthermore, it should be noted that 

even for those sites where the company 

agrees to bear the full cost of 
replanting there will be a financial 
impact to the’ Ministry as at) willlagain 


provide the nursery seedlings free of 
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charge and lose up to five years of 

growing time." 

That's still the case; is it not? 

MRESHYNARD: ee AS mThatiis trues 

MS. SWENARCHUK: Could we turn to page 12 
of the report, please. In the middle of the page we 
see the compilation of cost expended on FMA activities. 


The sixth paragraph indicates that FMA-related 


expenditures are forecastedytosrises toy approximately 


S46—-mid lion) 1nes4/785,  tomapproximatelyl5116=midiaonuby 
86/87. Expenditures by year and by activity from '80 
to '81 are then outlined. 

Now, we searched as many sources as we 
could to arrive at the cost for silviculture in the 
years from 84/85 to the present and were not able to 
come up with any figure in the public domain, and I 
wonder if we can have production of those figures, Mr. 
Freidin, basically if this table could be updated to 
the present year. 

MReePREIDIN:3 3 Yes, ethatiss fine. 

MS( AS WENARGHUKG ISO bee Nows looking back,.at 
page 18 with respect to site preparation as we saw, the 
Auditor found that: 

"MNR does not assess the site to 


determine whether or not a satisfactory 
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ground condition exists before planting 

on FMA lands although it does on non-FMA 

lands." | 

My question here is: Is there any 
monitoring done by the Ministry with regard to the 
environmental effects of site preparation on FMA lands? 

MR. “KENNEDY: "As I wouddSsuqgest “that 
the cut inspection reports that have traditionally been 
used by the Ministry to inspect areas that have been 
harvested, inherently in them was a direction to staff 
to observe the activities that are being carried out on 
all areas, not just FMA areas, those areas on Crown 
lands as well, and record the observations. 

The area inspection process is one that 
has evolved from the cut inspection reports and that 
new initiative is described in Panel 16. It is -- 
specifically in that area inspection report will bea 
requirement to look at compliance with both groundrules 
and such things as the Code of Practice to ensure that 
there is a recognition of any activity taking place out 
there and to advise the appropriate people for 
follow-up action if required. 

OFF sso *that “s#a=lutures= proposed action: 
Sete 


As Yes: ®t ws: 
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OM MSOGtoathis pointethen, 1 take it 
there has been no monitoring of these effects? 

A. I would say it is enhancement to the 
activities that have occurred over the years, and by 
that I am referring to the cut inspection report which 
was a document used primarily for scaling purposes, but 
also had information relating to other attributes on 
the site. 

-Q. Well, have you seen any of those 
reports, Mr. Kennedy, that made specific reference to, 
for example, environmental effects of site preparation 
techniques on FMA lands? 

A. I can advise you that I have seen 
many cut inspection reports. The staff in Dryden 
regularly conducted inspections on the FMA area at the 
time that I was there, and I can advise that I don't 
recall any instances being reported of that fashion. 

OeeetThank you. seCoulldGweglook@at page 20 
of the report, please. I guess this question goes back 
to Mr. Waito. There is a listing here of the types of 
information considered essential by the Auditor in 
ultimate success of regeneration. 

Would you like to take a second and read 
the page -- actually the two pages. 


THE CHAIRMAN: Ms. Swenarchuk, we are 
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proposing to take an afternoon break, perhaps this 
would be an appropriate time to do it and come back to 
your questions after the break. | 

MS. SWENARCHUK: How long were you 
Proposing Comsi ts Mr Chairman: 

THE CHAIRMAN: No later than five, a 
quarter to five or something like that. 

MS. SWENARCHUK: Thank you. 

THE CHATRMAN ss Thankyou: 

MR. FREIDIN: Can we get an indication 
from Ms. Swenarchuk how long we are going to be? I 
understand we have a meeting with Mr. Turkstra tomorrow 
and I would like some sense of whether we are going to 
get into re-examination at all tomorrow. 

MS. SWENARCHUK: Frankly, I expected 
things to go much faster than they are, so I think I 
will certainly take part of tomorrow and it might even 
be most of it. 

MR. FREIDIN: We don't start until eleven 
tomorrow? 

THES CHADRMAN. eA t eleas teelO 33 OpaspoSssipily 
11:00. I understand the meeting with Mr. Turkstra is 
taking place at nine in the Board's boardroom over on 
the meth floor of “this buimding. He windicatea tothe 


Board that the meeting shouldn't take more than an hour 
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to an hour and a half at the outside. 

MR. FREIDIN: I haven't canvassed the 
witnesses as to what arrangements they have made to 
catch the planep not iin Thunder thay pibutein *Toronto .to 
get home. How late does the Board hope to sit 
tomorrow? 

THE CHAIRMAN: Well, you might check the 
plane schedules perhaps and tell us. We would like to 
go tomorrow again probably not later than 4:30, a 
quarter to five, if we can, because I think there are 
some flights going back up tomorrow evening; are there 
not? 

MS. BLASTORAH: Well, Mr. Chairman, there 
are some of the witnesses that just don't go to Thunder 
Bay but go points north of there and they have to make 
connecting flights. 

MR. GREENWOOD: Mr. Chairman, the 
people -- the consensus of those around me are that we 
would be quite willing to stay late and take later 
firohtem ff weacanmrinisnstomorrow, including 
re-examination. 

THE CHAIRMAN: Do you have any idea, Mr. 
Freidin, how long you are going to be in re-examination 
atethisepoint? 


MR. FREIDIN: Two hours maybe, an hour to 
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two hours. That's at this point. 

MS. SWENARCHUK: I think there is a good 
chance that everything will be completed, I ust. Cant 
guarantee it. 

THE CHAIRMAN: Well, why don't some of 
the parties who have to go elsewhere at least try and 
get an indication of when your last flight might be. 
That would give us maybe an outside figure to shoot for 
and we will try and finish tomorrow if we can. 

MS. SWENARCHUK: If it is at all helpful, 
I think that my questions will be primarily continuing 
to Mr. Hynard, Mr. Waito, Mr. Kennedy. I think I have 
one question for Mr. Hogg but, frankly, not for the 
other panel members. 

THE CHADR MAN 81 & USmupsCo ByOUceMre 
Freidin, whether you would want any of your panel to be 
absent for any of the questions. 

MR. FREIDIN: No, I want them here. 

THE CHAIRMAN: We will come back in 20 
minutes and go from there. Thank you. 
==—-Recess taken ‘at e300 0mpem, 

——-On) TesumIngiau eo ope me 

THE CHAIRMAN: Thank you. Be seated, 

please. 


MS sSWENARCHUKi9® O} SeSo, IMuce Waito siwe 
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were looking at the top half of page 20 and this is the 
Auditor's listgofl critical untormationsingshis- view: 

"To properly manage and maximize the 

potential of the new timber stand." 

DOMVOUSACreCCEWlthmitnems 11 stingmotecri teria 
that he has specified there? 

MREaWALTO: a7 Ave slathinksallm@of ithe 
information that he has listed is of value and is 
importantefor sure: 

Q. Now, is it not true that with respect 
to FMA regeneration results the returns to the Ministry 
do not include all of that information? 

Atlee (Datusecorr ect. melnietact, eEMAsS donot 
report on anything listed there. 

Q. Thank you. Now, as I understand this 
report, the next section having to do with 
Silvicultural information systems is not specific to 
FMAs, but pertains to non-FMAs areas as well, although 
Since it is not distinguished, it may well pertain to 
bothmand 22 walll@askeyvoulaboutmthaty, 

However, he has some concerns about 
assessments not being completed, that's section (a) of 
that section of his report, and he notes that survival 
assessments and five-year and free to grow stocking 


assessments are required but that planned assessments 
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were either not carried out or only partially completed 
in many districts. 

Would that not still be the case, Mr. 
Waito? 

A. Yes, that is the case. 

Q. Is that part of the problem with the 
rather inconsistent results that we received in 
response to Interrogatory No. 15? 

A. Not necessarily inconsistent results, 
but our database is lacking. 

OO. Inconsistent am thensense thattithare 
isn't a standardized information collection and 
analysis system in place for silvicultural results in 
allv-dustrictsrtershnat chat cornect: 

Awe -Thate stray farr chanacterizat ion, 

Q. And on page 21 he has indicated in 
the second paragraph that: 

"Assessments are not mandatory on some of 

the more significant regeneration 

activities being undertaken by the 

Ministry. For example, regeneration by 

planting seeds rather than planting 

seedling trees accounted for so many 
acres, yet assessments of the success of 


this method are not required to be done 
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under the Ministry's guidelines." 


Are they now required, Mr. Waito? 


A. I don't know about using the word 
required. Assessments are done by the unit foresters, 
by the timber staff in the districts of -- on the areas 


that they have either planted or seeded. 

Assessments are made, not necessarily are 
they all formal assessments, but I couldn't really 
comment as to whether it is required or notjis2-IT -don't 
believe it is a requirement or a mandatory requirement 
that a certain level of assessment be done. 

MR. FREIDIN: Mr. Chairman,. perhaps I 
should just advise, in relation to a lot of-the 
questions that Ms. Swenarchuk is asking about records 
of, you know, monitoring and what sorts of records you 
have, I haven't said anything to this point but I 
should just advise that Panel 16, which is going to 
deal with compliance monitoring in terms not only of 
non-timber values but timber values directly, addresses 
the sort of thing that is being discussed here, the 
audits and monitoring and the type of information you 
get in terms of regeneration success. 

THE CHAIRMAN: Will it deal with the 
monitoring with respect to the access of both 


harvesting, regeneration and all of the facets of 
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activities that the Ministry carries out? 

MR. FREIDIN: Yes, that is the case. 
There may be certain exceptions in that ane we have 
specifically dealt with some monitoring. For instance, 
compliance monitoring is the evidence of a prescribed 
burn in. thas paneie 

in, Panel l2eand= ls “your wit. near 
specifically on compliance and effectiveness 
monitoring. So in relation to those topics we-are not 
going to repeat that evidence, but in relation to 
access, harvest and renewal you will hear -- and 
maintenance, you will hear evidence in terms of the 
sorts of subject matters being dealt with in the 
questions by Ms. Swenarchuk. 

MS. SWENARCHUK: Well, Mr. Chairman, that 
creates a bit of a problem for me. I have numerous 
references to information data available or not 
available through our interrogatories as well and some 
of which I plan to review with those witnesses. This 
is the regeneration panel. 

Not having had the chance to study Panel 
No. 16, I don't want to take the risk of passing over 
these questions now and finding that Panel 16 does not 
deal” in’ detall® with -thosemsregeneration, 1ssucsumulet 


seems to me that this is the appropriate time to review 
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those and to the extent that Panel 16 deals with the 
same questions, I won't have to ask questions then. 

MR. FREIDIN: Well, Mr. Chairman -- 

THE CHAIRMAN: It is going to be one or 
the other. 

MS. SWENARCHUK: Agreed. 

THE CHAIRMAN: I mean, if you are going 
to ask the questions now with respect to regeneration 
and monitoring, you won't be asking those questions in 
16 when we deal with that at that point. 

MS@s SWENARCHUK:?) © Thates right. 

MR. FREIDIN: Mr. Chairman, I would like 
an opportunity to just respond to the comment made by 
Ms. Swenarchuk. I am somewhat taken by surprise. 

The purpose that we adjourned for three 
months to provide all of our evidence was so that 
parties could in fact know the entire case, would know 
what evidence was going to be dealt with where so that 
matters could be scoped including cross-examination. 

AS simsave ol dons tt. like ‘to interrupt 
cross-examination. This panel was put forward, I think 
quite clearly stated at the beginning of the panel, to 
deal with on-the-ground silvicultural activity of 
renewal. 


Now, there is no question the areas that 
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Ms. Swenarchuk is dealing with do have some 
relationship to that activity, but I just wanted to 
raise the point that this matter is dealt with, there 
are witnesses prepared to deal specifically with this 
line of questioning. 

I am not in any way suggesting that she 
should be perhaps limited now, I just wanted to let you 
know that we are going to be calling evidence on this 
matter, and the Board should be aware of that as well: 

THEY GCHATERMAN*;eWellli? yougknow;etnis 2s 
something that happens from time to time and concerns 
the Board because we are looking at the hearing in its 
overall context and we have tried to design procedures 
tOepluc Chempartresmonenotuce as to what. structure the 
various parties, including the proponent, has used to 
put in their case. 

And all parties are fully aware at this 
point of what panels are dealing with what and what 
evidence is to be led in what panels. And for us to 
always be faced with the problem at this stage that, I 
better ask the question now in case it is not dealt 
with later, and then you have a case organized in such 
a fashion that there is a panel dealing precisely with 
the topic of compliance monitoring or reporting or 


things like that, then perhaps it is repetitive to get 
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IC On Lt anown 

MS. SWENARCHUK: Well, Mr. Chairman, just 
as I don't think I repeated any of the material from 
Panel 4, and I reviewed that carefully before preparing 
this, you have my commitment that won't be repeated in 
Paned a Gera thinks thats on a panel dealing with 
regeneration -- 

THE CHAIRMAN: But the problem, Ms. 
swenarchuk, 1s this, fas that youl may not! repeat! ithe 
questions, but the proponent will probably put all of 
the evidence in in direct in 16 because that is where 
they have chosen to deal with the CopLeceotemoni toring 
anda — 

MS. SWENARCHUK: But to the extent those 
issues have been dealt with now, the proponent will not 


be required to lead direct evidence on them either at 


that time. 

THE CHAIRMAN: Well, that may not be the 
case. You may be satisfied but somebody else may not 
be satisfied. I wouldn't presuppose for a moment that 


the questions that you are going to ask of these 
witnesses in cross-examination necessarily cover the 
waterfront, in the sense that other parties may wish to 
ask different questions based on the evidence as well. 


MS. SWENARCHUK: Imadnee) Mr oe Chairman: 
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tT don tsthink thoughwthat an thatecontextwthe questions 
would be repetitive, as long as we are covering 
different areas. 

THE CHAIRMAN: Well, what is your concern 
about not being able to deal with this in Panel 16? 

MS. SWENARCHUK: ~ Welly) Gitdonit tobjectisto 
reviewing my questions and holding until 16 some of 
those that I plan to ask; however, many of them deal 
with interrogatories filed in this panel having to do 
with data available on regeneration success rates or 
not available, and it seemed to me that this was the 
appropriate time to deal with that information, 
certainly this is some overlap. 

THE CHAIRMAN: Let's ask Mr. Freidin. 
Are you going to have somebody available on Panel 16, 
Mr. Freidin, that will be able to deal with 
regeneration rates and the data involved in terms of 
regeneration so that when you are dealing with 
compliance monitoring and data collection witnesses 
will be available on that panel to deal with it? 

MRS PRELDING “If Vhtcotld =justithaverone 
moment, please. 

MS. SWENARCHUK: Can I just point out, 
Mr. “Chairman, ol) think evirtually saluethemouestmonce cnau 


I have asked have had to do with that question. 
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I have asked a few questions about 
environmental monitoring, but basically it is 
regeneration success data collection, the degree to 
which it is broken down, correlated in various ways, 
the degree to which it is accessible to us for purposes 
of comparative analysis. I think that is a separate 
question than monitoring -- compliance monitoring or 
effects monitoring. 

THE CHAIRMAN: Well, let's hear from Mr. 
Freidin if he is going to have witnesses available in 
16 to deal precisely with those questions. 

MR. FREIDIN: Well, Mr. Chairman, I. 
didn't hear all those questions, I am sorry. I was 
just consulting with my client but -- 

THE CHAIRMAN: Okay. Ms. Swenarchuk, 
would you just repeat in your words what your questions 
are directed at, then Mr. Freidin, you listen to the 
question and tell us whether or not in 16 you will have 
witnesses available to answer those questions. 

MR. SWENARCHUK: I am simply saying, Mr. 
Prevdin, thatwether direction ofamy questions, as 
indicated at the beginning this morning, has to do with 
data collection and analysis pertaining to rates of 
success or lack of success of regeneration and various 


methods of regeneration. 
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In the course of some of these materials 
some monitoring questions arise and it seems to me most 
sufficient to deal with them here, but that is not the 
focus of the questions I have been asking, it is not 
the focus of my interest in this panel. 

I recognize that monitoring, compliance 
and effectiveness monitoring will be dealt with later, 
and I am not dealing in any detail with those questions 
here. 

As I said at the beginning, I am 
attempting to get a complete picture of what data is 
available to the Ministry and the public on success and 
lack of success of silvicultural efforts. 

MR. FREIDIN2 I think the best fwayvel ecan 
respond to that question is to say that this panel is 
different than Panel 16 in relation to this issue of 
regeneration success in that this is the panel that 
should deal with the results that have been pulled 
together to date either in-chief or in response to 
interrogatories, so that's -- but in terms of the 
process that has been in place, and particularly that 
is being proposed to be put into place in this Class 
Environmental Assessment, that is something which deals 
with -- to be dealt with in Panel 16. 


So I guess Panel 16 is more -- would 
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answer more of the theory questions, theoretical 
questions as to what kind of system might give you type 
Of informati onmex = Pac yGeonasz” Bandudresyou looking at 
doing something in relation to. The way you are going 
toygetsinformationron thatytthat!stprobably =Panel 16. 

But, again, the actual success rates or 
the numbers which have been produced on regeneration, I 
think that's probably the subject matter of 
cross-examination of this panel. 

THE CHAIRMAN: Well, from what you are 
Saying it appears that if Ms. Swenarchuk wants 
information on what is available now, what is being 
done now, how you are going about assessing and 
ascertaining the rates of success now, you are probably 
right in addressing them to this panel. 

MR. @EREIDIN | £ipedonetrthink == the way 
theytaneswgoingeabout saryoussecentit isa very difficult 
line to draw. 

THE .CHALRMAN=@pWellRal think=@she@is right 
in not wanting to take the chance that when she gets 
there she is met with the argument that what we are 
dealing with is what we are proposing under the 
planning process which is the subject of the Class 
Environmental assessment, and she may be foreclosed at 


that point from trying to ascertain from this panel 
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some of the things that are actually going on in the 
field now. 

I think I would agree with you, Ms. 
Swenarchuk, that perhaps you better not take the 
chance. 

MR. FREIDIN: And perhaps rather than me 
jumping up and down, if the witnesses believe that it 
is a matter which is dealt with in monitoring in Panel 
16 they can indicate that. 

THE CHAIRMAN: ‘Well? 2£> they!can 't 
provide the answers to her question, they can say we 
can't and they might even be more helpful and indicate 
but we thinkwsomebody inelotmicght= Butea t they know 
the answer, I think it should be given. 

MR. FREIDIN: I agree completely and I 
made the comment perhaps for the assistance of the 
parties and the Board that know they haven't heard the 
full story on a certain topic from these witnesses. 

THE CHAIRMAN: Okay. Go ahead. 

MS... SWENARCHUK: ~QO. §MreW@Waito. DTPthink 
we are dealing with the second and third paragraph on 
page 21. Could I just ask you whether the problem that 
the Auditor identified in each of those two paragraphs 
in your view still exists? 


Let me put it another way: Does the 
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practice that he identified in those two paragraphs 
Still exists? 

MR. WAITO: A. He indicates that 
assessments are not mandatory on some of the more 
Significant regeneration activities and that's still 
the case, they are not mandatory. 

He also indicates that the success of 
harvested areas which are left to regenerate naturally; 
i.e., no planting or seeding, are not given the same 
high priority as artificial regeneration when it comes 
to assessing it and that is still the case. 

Ove Thankeyoums Now, §wouldayou sread 
paragraphs (b) and (c) and indicate whether those 
problems have changed since the report? 

A Selec keel NatetOormethesmost) part 
district offices are inputting their data into SIS 
beartdngeinamind that oun StS ssystem, our silvicultunal 
information system is under review and, as I had 
indicated earlier, we had hoped that it would be 
functioning this year but have had some computer 
problems with it. I think for the most part -- 

QO. Is that a system that will be 
described for us in more detail in Panel 16? 

A. Yes, I believe it is. So as I was 


Saying, I believe for the most part district offices 
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and staff complete their SIS information, they complete 
the reports that are required to record SIS 
information, or silvicultural assessment information, 
but I would also add that there are probably instances 
where what is being described by the Auditor General 
here still -- those instances probably still occur. 

Of. Chankevoulindacat cde ine.voun 
evidence-in-chief that there is still the problem of 
lack of analysis of those materials as he specifies -- 

A. Yes, the systems that are intended 
for use don't do analysis themselves. That's not to 
say thatethere as ja) lack, oteanailysis- pe theganaivcic 
would be done by a forester or the forest technician. 
So I wouldn't agree that there is a lack of analysis. 

As a unit forester I analysed my 
information that I had and I didn't have the current 
SIS system available to me. So, I don"t think dit-ais 
fair to say that no analysis is being undertaken. The 
computer programs or the system that are being designed 
are not designed to do that analysis, however. 

Q. Would you agree though that there is 
no cumulative analysis across the province of these 
returns? 

A. Yes, I would agree with that. 


Oct Okayure Nowgedewouldaikemtosetirn to 
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some of our interrogatories. 

MS. SWENARCHUK: Mr. Chairman, as I said, 
I believe that Mr. Mander produced for you a complete 
package, since some of these have been filed in 
previous exhibits, rather than flipping back and forth 
between exhibits. 

THE CHAIRMAN: Has everything in this 
package been entered? 

MS. SWENARCHUK: No, not everything. 

THE CHAIRMAN: How do you want to handle 
that? Are you going to enter them singly when you get 
to those ones, or do you want the the whole package 
entered? 

Does everybody have the package, by the 
way? 

MS. SEABORN: We don't have that package, 
Mr. Chairman. 

MREMCAS SI DYeue Ei theri ido. wer 

MS. SWENARCHUK: You have a list though 
ofe thes internogatoricsmthate Ign ntend totrefer) tos that 
was provided to your offices. 

MR. HANNA: (nodding negatively) 

MS. SWENARCHUK: Not yours. 

THE CHAIRMAN: Do you have an indication 


on that list which ones have been entered and which 
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ones have not? 

MS. SWENARCHUK: I have a partial 
indication, Mr. Chairman. FET “interrogatory “Noes vis 
EXHLb16536:, SNow Simic Sexi bie 54 Senos eOmSeEr hd ue 
5467 Nore LS «Us “Bxhibivc "539, "andeNno. 8. oewasetiledwor 
course and I am not clear of the exhibit number on 
ether 

MS. BLASTORAH: Ms. Swenarchuk, could you 


go through those numbers again? I don't believe they 


are on the list that we received. Perhaps I just 
misunderstood. If you could just read the numbers out 
again. 


MS. SWENARCHUK: Perhaps I could provide 
that. to-yvou later? Ms] "Blastorah? | aminovrs tanting 
with those interrogatories. 

THE CHAIRMAN: Why don't we handle it 
this way: Why don't you, Ms. Swenarchuk, get together 
with, say, counsel for MNR at the end of the day and 
just indicate or note yourselves which ones have not 
yet been entered and then perhaps we can, first thing 
tomorrow when we commence, make sure that we have 
entered 'the ‘ones that. *you have ‘or wild -belreferraign to 
that have not already been entered. 

MS. SWENARCHUK: All right. 


THE CHAIRMAN: Just so that we haven't 
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missed any at some point down the road. 

MS. BLASTORAH: My other concern, Mr. 
Chairman, and I think that will address it, is that all 
of our witnesses have copies of them and my only 
concern in raising the question was that if they 
weren't on the list the witnesses may not have copies 
here, but I think that will address the problem. 

THE CHAIRMAN: Okay. 

MS. SWENARCHUK: My first question has to 
do with Interrogatory No. 2 which pertains to page 94 
of the witness statement, and I believe this is a 
question »fon Mr) Hynanrd - 

Binsit=iofrali<syou will notice Mr. 
Chairman, that we asked for the areas in hectares 
regenerated naturally after harvest by each of the 
methods discussed for each of the past 10 years, and 
the response indicated that the Ministry does not 
provide data on areas regenerated in this method. 

The next part of the question indicated 
that -- or requested whether natural regeneration was 
specified in advance in the timber management plans for 
these areas as the intended method of regeneration, and 
the response refers to plans prepared under the new 


Timber Management Planning Manual for Crown lands in 


Ontario. 
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Q. However, I would like to repeat my 
question, Mr. Hynard: Whether, to your knowledge, the 
areas left for natural regeneration as specified in sub 
(a) of the question were specifically designated for 
natural regeneration in the plans in effect that 
affected these areas? 

Your response only referred to current 
plans, but our question was directed to previous plans. 

MR. HYNARDs:: A. Your question 2(b) 
really relates to question 2(a). You are asking: Of 
those areas that were regenerated by each of those 
three methods, was it specified in advance. 

We were unable to provide you with that 
answer of how much had been regenerated by each of 
those three methods for the simple reason that we don't 
keep our records in that fashion. In fact, of those 
three methods natural regeneration might include two or 
all three types in any one project area. It is not 
Simply workable or useful to separate them in that 
fashion. 

Not being able to provide you that answer 
for those reasons, we really can't answer: Were those 
particular areas specified in advance, question 2(b), 
and our answer to it was to describe to you how natural 


regeneration treatments and methods are specified in 
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the timber management planning process. 

Your question also asked about old plans 
and the old planning process: Were natural 
regeneration methods specified in them? Yes, they 
would be in a different fashion. Were they specified 


by those three methods? I am not sure, I can't answer 


Chat 

I group the three methods in this fashion 
for the purposes of the hearing: Coppice, natural 
regeneration or advanced growth and natural seeding. I 


Simply grouped it that way so that the Board and the 
interested parties could understand better how natural 
regeneration systems function. 

Q. Do you have information, Mr. Hynard, 
with respect to the question of whether all areas that 
have been left for natural regeneration, by whatever 
method, were left in that form because the timber 
management plan prescribed natural regeneration in 
advance? 

AeeeYes ,elLeunders Fandevyours questions @4No, 
that wouldn't be the case. They may have prescribed 
artificial regeneration methods to a commercially 
preferred species and yet the area was left untreated 
and allowed to regenerate naturally to other species 


because of a lack of funds to carry out treatment, for 
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example. That's possible, yes. 

On. ~ And that 1s "sti 1 gpossibles set 
not? 

A. Yes, that's still possible. 

Q. Okay. My next question refers to 
Intverrogalorye noe soe which) 1S Exhibit 545 eM watLoTe 
this is an appropriate question for you; is it not? 

Now, we asked for quantitative 
documentation to support the statement that: 

"Tree planting is generally acknowledged 

to offer the best opportunity for success 

in achieving prescribed conifer 
regeneration levels." 

I take it from the answer, which did not 
provide any quantitative documentation, that such 
documentation is not available to the Ministry? 

MR. WAITO: A. I wasn't aware of any or 
I am not aware of any. There may be specific studies 
that may have been done that compared, for instance, 
planting a particular species versus seeding. 

I wasn't aware of any at that time and 
when I made the statement in the statement of evidence 
it was not with the intent of having a whole bunch of 
studies to back it up, it was just based on what has 


been my common belief as a forester and I think what 
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has been the common belief -- or what is the common 
belief of most foresters who are practising forestry in 
Ontario.o It was’ simply in that context: that’ the 
statement was made. 

Q. Okay. Now, in the second paragraph 
of your response you indicate: 

"While this quotation is not quantitative 

it nevertheless supports the opinion that 

conifer seedlings, which are established 
from seed, have a greater risk of dying 
than do young planted trees." 

So you have there, I take it, compared 
tree planting to seeding in terms of success? 

A. Well, natural regeneration from seed 
which could be direct seeding in the case of artificial 
regeneration or natural seeding in the case of black 
spruce and modified cutting, for example. 

Q. Okay. Now, that's a comparison with 
seeding, but what about a comparison between planting 
success, for example, and natural regeneration through 
modified cutting? Would you maintain the same 
statement with regard to comparative rates of success 
for those two methods? 

A. I think generally I would maintain 


the same position, but I would qualify it because, as 
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we have said earlier, modified cutting and success of 
modified cutting is extremely site-dependent, and 
information that we provided in response to 
Interrogatory 15 indicated that you can get extremely 
good regeneration results from natural regeneration. 

In fact, Mr. Hynard indicated this 
morning that the kind of stocking that you can get on 
some of those sites from natural regeneration, in many 
cases, may even exceed what you may get if: you were to 
plant the same site. 

So, again, it is very site-specific, 
but -- in general though I still believexthat tree 
planting offers the better opportunity. There is a 
lower risk generally speaking. 

Q. By generally speaking do you mean on 
a larger variety of sites? What do you mean by that? 

Ay. One the vast = well, Sacould? tad 
about Varger variety of Sites 29 tia symy opinionmehat 
on thesvast majoritysot sitessan ithe) borealistonesten.f 
the objective is to regenerate conifer species the 
lowest risk renewal method is tree planting, but under 
site conditions, again, I am thinking of lowland black 
Spruce situations, the risk may be equal, it may have 
just as good a chance of success as you would have with 


planting. 
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Q. When you make that assessment, Mr. 
Waito, does the fact that 89 per cent of the harvest is 
by clearcutting in any way, in your view, affect the 
comparative success rates of natural regeneration and 
planting? 

A. The size of clearcut can affect the 
success of natural regeneration, for instance, of black 
Spruce simply because when regenerating black spruce 
naturally ,and relying ion ‘strip or modified block cuts, 
the distance from the seed source is very critical. So 
that the size of clearcut would have an effect there. 

But emyeopinvonmethatesi ze (of eclearcut swhen 
bieecomesmtoestrictly slocokingwat whethersiteaffects pthe 
success of artificial regeneration planting versus 
seeding, I don't think has any effect other than a 
qualifier with respect to natural regeneration of black 
spruce. 

Ome Wellyeathat leads sinto ¢the snext 
interrogatory which I was going to discuss which is 
Interrogatory No. 9 where we asked for the position of 
the Ministry on the question of whether the size of the 
clearcut influences the success of regeneration by 
natural seeding, and the answer there is essentially 
what you have given us now. 


Now, I take it from your answer that 
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modified cutting for black spruce regeneration in some 
areas could be and is a relatively successful means of 
facilitating regeneration. We have heard in previous 
evidence from Mr. Hynard, and also in response to our 
Interrogatory No. 2d) sthateatathisaetimemnonnuaA 
holders are compensated for modified cutting. 

Now, could you tell us why the Ministry 
has pursued this policy of not providing any 
compensation for modified cutting? 

Awaewell, [ wasnt privy ato acne 
discussions when FMAs were initially developed or 
hatched, "shally we say; but I think @onevot =the marn 
reasons for not compensating for modified harvest 
cutting was ‘therfact that a significant portion of cost 
of modified harvest cutting is incurred in additional 
road costs. 

And since the MNR was prepared at that 
time to fund a certain amount of the roads that were 
built on FMAs, that the feeling may have been that 
Since we were compensating for roads indirectly, not 
necessarily strictly for modified harvest cutting, that 
they took that position and said: We would not pay for 
modified harvest cutting as a renewal treatment. 

That's a general understanding of what 


one of the reasons may have been. I don't know if Mr. 
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Hynard is aware of anything else as a result of his 
experience as FMA coordinator but... 

MR.°HYNARD?:4 Awe Iiwasn'teprivyreither 
and I have always had that same understanding. I would 
certainly be concerned from a very practical and 
pragmatic point of view if the Ministry were to make 
Payments@ for moditiedecuttang  eaVvintuallycalls@ofathe 
cutting down on -- or a very high percentage of the 
cutting done on myAunitaistinearmodi£iedatorme 

It is the normal way in which companies 
Cut -andgdo@ebusiness, =their operations: are profitable. 
If I were -- if it were to be necessary for me to pay 
those companies for their extra costs of cutting in 
that fashion it would bankrupt me; I would have no 
money to do anything. 

O. lhet@e®serestrictathesdiscussionito the 
boreal forest then, and specifically FMAs. If I recall 
correctly from Mr. Oldford's testimony the amount of 
compensation currently being paid for road building on 
the FMAs is reduced from what it was in the past, and I 
believe that he indicated that - to use Diefenbaker's 
term - the roads to resources have been largely built, 
the road structure is now in place and so less 
compensation for that purpose is necessary. 


That being the case, is it your view that 
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there would be some advantages now in providing 
encouragement to the companies to use modified cutting 
which then eliminates the need for the expensive option 
of planting some of those areas? 

MR WALT Os ene It is my own personal 
opinion that=-sand si teditters tromaMi nastry, DOlaAcy er 
might add - it is my own personal opinion that payment 
for modified harvest cutting could be a legitimate 
option. It is our policy and has been our DO LLCcyeunD 
until this point not to pay for modified harvest 
Cutveing - 

You make a valid=pointwin sathat the amount 
of money available for -- not only are a lot of the 
roads in place, but the amount of money available for 
road construction, and the FMA program has declined 
over the past few years, and I think it is an option. 
Again, it is my personal opinion that should be 
explored or they could be explored by the Ministry. 

MR. HYNARD: A. Another alternative, Ms. 
Swenarchuk, would be to make an area payment for 
regeneration to the FMA holder and have the FMA holder 
determine for that site-specific case which was the 
cheaper method to produce the acceptable results, 
clearcut‘and® pifant™ on es trio rcire feand go for natural and 


have a straight area of payment made. 
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That way we are not paying for modifying 
their cutting but rather we are paying for the product 
of a regenerated stand and the FMA holder then would 
have the option of either choice, his decision on that 
Site-specific case which one would work better. 
Something -- an incentive of that type might be helpful 
in expanding the use of modified cutting to regenerate 
black spruce under appropriate conditions. 

Off And Wseitevyoureviewuthatesuchean 
approach would lead to any saving of public funds in 
the long term? 

Ape Decertai nl yethinkeitewouddabesworth 
exploring, yes. One of things you have been headed 
towards? —] 

Ot CarctulpaMre Hynarde 

A. --headed towards for so long now, and 
Cog bemhelpiulmto your Vvyougwi ibrecalleathat Imsazdeback 
in, it was still in 11, that generally speaking natural 
regeneration methods are preferred because of their 
lesser cost where they can produce an acceptable stand. 

PThesdiciacultyawrth moditied cutting ox 
Strip cutting for pDilackMspruce ss forgexamples wsythat 
the cost savings or the extra costs incurred by the 
company to conduct strip cutting are not balanced, on 


the other hand, by the renewal savings to the company 
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in reducing the amount of tree planting, and I think 
that's an obstacle. 

If you have read through ‘all the papers 
that have been referenced in 10 and 11 you would have 
noticed that pointearises sin Severalworethem: 

So I do think that's worth exploring. 
There may be a possibility formisaving publica tndse 
there may be a possibility for expanding :that «system on 
appropriate sites and, for that reason, I think that it 
1s worth exploring. I am not saying that that would be 
the outcome; but) it us certainly worth bookingmate 

MS. SWENARCHUK: If you were planning to 
Stopeat about anquarter tomfive, Mm. echalrmane suns 
would be an appropriate time. 

THE CHAIRMAN: Okay. 

MR. FREEDINe Can wevget ani indication of 
how you are doing, Ms. Swenarchuk, in terms of time? 

MRiee DURE 2) Notiivery welie 

MS. SWENARCHUK: I think a couple more 
HouUns probabive wie dos inte 

MR. FREIDIN: Thank you. 

THE CHAIRMAN: What about tomorrow? Have 
any of the parties had an opportunity to indicate when 
we might have to terminate by tomorrow? 


MR. GREENWOOD: In terms of the panel, we 
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can fly late. There are flights out in the evening. 

THE CHAIRMAN: Okay. I think the Board 
is reluctant to start tomorrow before eleven. We could 
start at 10:30 perhaps. 

Wid CaeonereluctantmtomdOu Sm bedone t 
want to curtail the meeting with Mr. Turkstra tomorrow 
because it may be one of the last opportunities for the 
parties to get together with him prior to him making 


some contact with Dr. Baskerville result from your 


discussions. 

Mie ERE DOLN ee Min Chairman, 

THE CHAIRMAN: Perhaps we could set it 
aneAadmco a0): 30 Serlewouldesilddes tuasinceswemares 4 nethe 


same building for that meeting at nine o'clock, he 
should be able to finish about a quarter after ten or 
PReLeadbol lS aml raed CmuUnn SE OutLmcia tEnem=1s rgOInGetOspDe 
longer with you, then advise the Board, we are down 
there and we will come in at eleven. 

MR. FREIDIN: Would the Board be here if 
Mrs LUrKStraedm) UnTurkstra-like fashion 1s able to deal 
with this matter in lesser time? 

THE CHAIRMAN: Yes. The Board will be on 
hand, so if you want to advise us we will come up 
earlier. 


MRR LON el icatike VOW, eM. eChalrman. 
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THE CHAIRMAN: So perhaps we will leave 
it on this basis, we will be up here at 10:30 unless we 
are advised differently. 

MS. BLASTORAH: Mr. Chairman, one other 
matter. I believe you were going to discuss -- come 
back and discuss the date for the Panel 10 
statements -- Panel 14 statements of issues. 

THE CHAIRMAN: We haven't discussed it 
amongst ourselves yet, so perhaps we will have to wait 
until tomorroweto do that. 

MS. BLASTORAH: Thank you, Mr. Chairman. 

THE CHAIRMAN: Thank you. 

-~--Whereupon the hearing adjourned at 4:40 p.m., to be 


reconvened on Friday, June 2, 1989, commencing at 
103307 aim: 
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